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ABSTRACT

This report examines the historical background and fundamentalbasis for a requirement of bid responsiveness. The reportaddresses in great deal the distinction between the acceptableand unacceptable nonconforming bid.
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INTRODUCT IWN

F ):JTN(T '

1. Prestex Inc. v. United S ,rs 6't Ct. Cl.. 620, 320
F.d 367 (1963); A.'. L,.m o. -, Inc L4 C omp. Oen. 27 1 1974); 52
Coip. Gen. 265 (1972); :0 0p. Atty Gen 496 (1 92); Claus v.
ch arz, 42 Se1. Ch., 9Ot, 1 P5 A 2d 2 ;. 1962 ; Sutton v. t. aui,

Ivij)n. ?nZ, 49 N W .2d 1 36 (1951) TerminaI Construction rorp
v. Atlant i County Sewerage I',uthori ty, 6 N N . 403, 41 ,.2d 3,7
1" 5> George Har s ( onstrurti(.:-n Co Inc. v Lin oln I Yrk l

Super. 367, 391 A. d '60 (197") See erar ily R. Na J.
C i inic, I Federal rocurement Law 260 3d--,!&. 1' 7)

2. V2 Comp. Gen. 96 (1962); 33 Comp. Gen. 421 (1" ); 30
Co:ip. Cef,. 179 (1950); Col1er v. .aint Paul, 223 Hinn. 3.5,
26 Ni.W.?d It .35 (19 ) ); Hillside v. Sternin, 25 . . 317, 136 A.2d
265 (1957).

3. Prestex, nc. v. United States, 162 ct. Cl. 6C 0, 320
F.2d 367 1963), is usually cited a; the leading authority for

this proposition in federal procurement. The basis for this
holdin3 is that any subsequent "(o,ntract' vioiates the requirement
that award be based upon competitive advertising and consequently
in mking award the contracting officer has Exceeded his authority.
ThV strictness of tris rule has been tempereP by the exacting rule
utiliznc by the Court of Clims to determine whether the noncon-
fcriity r --nders the oontract invalid. This rule is stitud as
to i o s :

In testing the enforceability of in award made
by tie Government, where a probli em of the validity of
the invitaLion or the responsiveness of the iccepted
bid arises after the award, th., court ccU 'Iu ordi-
nari Ily impose the binding sta..p of nullity -only whe n
the illegality is pluin. If the contracti:l c. f fi(-'r
has viewed the award ds lawf ,,, and it is rea,,orY tIe
to take that position under the leqislation ,nd r,'.u-
lotions, the court should nO-,,"i. y follow suit,

J,,n 2 einer & Co. v. United State, 163 Ct. LI . ,1 . j .'5 .
43R, "40 ( 1963). Accord, Albano Cleaner, 11nc v . n it,! ta te,
197 Ct. Cl. 450, 4 5--F.2d 556 (1972> ie ,"o:-ptro ier Ge!era1
follows a similar test and unless the i Ilelal I t of an aoird i,
plIin, he will direct a terminatiun for convenienc e rother than
c,.ncel lation. Lanier Business Products, Colnp. 0c". Dec.
B-1 e7-)69, 77-1 CPD 11 336 (1977). See generallyv *,te, Government
Contracts: The Conseojuences of An Imcl.roper ri,., II " ,

3
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C. C I 2 7 J

* -! , 7'W , 7 'v . . . . . . . .. . . ... . . r ir t i c ,

if Ci 0 .3 i c t r t r" t* r r . t, t' e C C k , if I 

d othcri ty i o cr tor tf_1',.r

I t h t .,,r, ycr u tis *U . 'ctt IQ accuir.t'
, ter'i ' I v -2 u i i i t I Ilaat i r

t hat c ntac t invo ving t . nditur, of iL'
:.ds he i il : ic ud ', v r , t a.

e t itii I idA , (I , c, ary
c t hat e ' .d e c r!' r i' 1 e a te o f 3 V 1!

.01 . dr,! e - . ot f t . : f 1c -i t I dsed .

I / '~ r, ral 1I n
' rI t ' 10 rTT0 d'. oiv r T I , in e : ... n ' ['.r o , .  '4,r a

LofT 1 1 ufrV' cr 3*. .. r iir.: Fot' ai,{ Av,..t. 4 .d Love-rre;r't Luntia t,.) 1S M" - 1 . t.

Ient aT e P vle . ,of t bv r n r; t d "

jT tra-ctilC *f'icer" OiC'rat''r., 5( ei . ' " ( '..,

6. '-K,,. 'defense quit' ti , h,', ft 3, cI

I, inte wit identical number ng a. 3 C R t. r
-, h. A, (s. 1-30 (1j7,. ;t 1 recc,,ly he enulat Orl v
r e rrL P C' Is t h Ar:,ed Se vices ocur wi..ief:t e qequlati .

C.HP ha Hen redesigratcd s aee Defei s, Acquis t , -

n n, J D di . 5C00. 35, L %I , r I 3.

I. inu Federal P ocurene . equiatiori " i-, aft r Fr .
r i r ej with identical nuorvV r r. t 41 C. F.P. ' )L it. A, CC.

p 1. 1- 1. -3li (1978). ihe -! oI;i a , ron a, -s an4 S.c ,
lo,"istratjci', has s i a r re u ati in, identi i as toe ',.. ,
4i C . tF.. uit. P, Ch, 18 , I -I u - I .7 .f.- 57

AS PPR ds in'ilar In , t , not ,e;aat. ' di-u ,d

c. J1it i ,' t he Co '. " :' , ' .j . ,. ' ,
t:, on Iy f(ru", in ..h a Lii d-rt .ow I , ' d c r vi e. ot
o f . i C, o i , i 1C , d 1 (0 tr t , . L i,.



Steel 0o . 3 G Li .S. 11.3 (1 94L) . I i fd) , lC Labor to ie , I r

v . 'haffer, 4,24 F.2d '59 (D.C. C r. 1J/0. , a federal court first
held that a dia -,poi nted bidder h 6 ,ttandirrn tn brig su' t
al 1eq irg th e i 1egja1 award of a 1,ovrnier, t contract, . owcver. t c
Sa lit ciurt has -strongly sug !e-,ted ihait the cpinic ris of thti C'>,i.-
t ;-c Ier Cenera 1 s houl d be accorded grea t vei h t i r cxami ni ,i such
mater- . Wne eI a bra tor C r . . t fee 55 F 2d 1 3U (F C . Cir

1 1.



CI'APTER I

Fi ID RF F .SI VF.NE k LF A ,:)

I) V L O P'E N

Po1 ir Advertise. F' ,;rure . t,

Analysis of the cf cipt . i c c'ive, e s s or. . tc., h,

oirtandinq f the o;ijectives of dvi, r-ised r curc :;:rt.

' is hecas, tre annourced )bj cf- oi I ,ve ti ed Ir,.c r

m,oe.t prcovide the foundation u on wn i , ha i Lcen er:tc ed t l

',:irncirle ut iIi cd to determine th-,. i cce L, j i ty of j ru'1 Jn-

urr, c id.

s .arl a , 1:'29 the Attorrey ener i I of the !Jni ted States

ica ted na t the objectives of a dverti sec T,, eureiment ,ore tr,

prevn f- vc:ritisn and to p.rovide, toe Coverr,:ert with the t-ne-

"i ts of c : tetitir. '.:ore recently, the Cormptrol Ier ,e(;eral

!as 4 . cated ,1hat he views to be the fundarnental oLjective-

ad erti sed procurement by f ol owing earlier iCterpretati ons

s 5 t t i r :

I he 'ourts and Accountina Officers of tile Gover, -

mert kivt frequently and consistently held that sectio.
37Q(* revisFd Statutes, was designed to -ive all ;9 _r
son- ual rif'kt to cot, pete for Governrent business
to .c.,ro tu the Goverrmen t the benefits whice flow
from ,i petition . e 'o)revert unjust favo -itism hy
refr sertat i ves of th c overnrrent. in ma k i rn qurchases
for .>,; i c account, aid to prevent cal ]I ion id frad
i, ,roc,ri no sunp i 1 or lett in; cotract . .

3o0 f h fea ,a I and state courts ienera 1 y aq ree wit1 t;hu

freq inon a p ment



I he oh cr, L ,e of ovo idi ''cj fa-.or i mi i c hicvn-d tby

Y, ~i ng contraL t uq off icial to odopt, 'Kf icite specif icdt ic

I rl tso than ids; c an h ,. dr-jtod q~lho-.t further qc

t i cnro with the individi.- 1 5i ldr r ,. f Pe ,f ir a ct n r sff c ia I 's

I ;ui t.i 0 1 then. I e c :I-s t o d et e r-noi c) viesI. r e 1,,,) ~ i

Lic'' v r c t. r 1c I, t h d is~ec rf *;r i nq fi

i n tui i s >an (2 v I c c Kit ( r t iir T cd I- aF ~v icd

Spa f com e .i t i o r a~ ach eil e I veuii 0 it V' av

c 4 c c- i n a y p q u a 1 ~ t v P r,

rrIer fa t a co mmon stdnd:d Gj c fr ;etf t "' t A t

jJ. 4. t~ th is d idf 10n the a ch i Iv,, rn ri t * Vt t i

I.....rd'(elts i1 n O'~~l, erfis t ri qIr.er

i ~ e e 1 n Io'r~ f t h I d C. I!t . rc , I X t s

to r:a e eY t o aV .aL e af &tw ~e it . 7vf1 W' s ch a

r e nlerW ooi cti o on ;s ..re erve b,, quarateei,j that avio J

'd on c~ a me b as i is tha li rcite f I' alI ie~

Pr, ah i at. t.h e s m e ti~. j rC.' t h at ic t ul FIId e cs w il

~nn't inq undrp- thp sneord

,a t. chI r e s h ul 1 aocir emo nt a m ,nqg f ed rra 1 an.d state

,i th or ; (.S v, to the object ivces beh'ind a3dvertised rcueTftis

it s r pr is i Iq W h dt i s p erh a ps- su r1)r i sin q i t 1 e xtcn t ton w hi c

a~ I., ~ ncnf orti ng and yet acceptatble( i n federal1r nr, cu rc -

'cut f of theser obj-ctives.

s str c-al !eve .I o rm tn t

1 he r -i g Ks I t hr, (oncept )'f bid res,l,,vones; cain



f,und n the A me rican , y , te (ii of o vt,' t i , j rem , t (,i. t

!i. ither its , reatior nor its devnirr (, vt I , it. ; vrr": fn r, I

t;.e igl ish CcCfliulqo law. IId tPd, i;I (,I hv (V v I i .:

v t: tr rt d pro, urulert t,, the e.xtent h.i .,,-ri ', icie rnl--'t ,

aq Cie ) hIve. Its early devoln In ,: 1 , f e .ral I , c t. . ,t

an +. tr~.'. ed t o a h a ndful of den i io,,r .( .y ' , .ttnrey -,,r

-1 '1 ,: aulatiotns of the varic -f Je i I I O n ,' ' r e Ia r .ii j

t .a tut t mi ke er ta in a rche ,en thro Odv ,. 1a ieIV.

Early Statutues G verning Adv,'.rti ,d Pro uremr, t

While the early st atutes conrcrned v, th adv .rti.ed r-

curement provide the start i, place froii wi i n to vi ,, the Jevel -

opment of the concept of Lid res pon ,ivnes.. ! i ey alone p r(I ide

iQe jidance. The earl i.st federal statute , gov r i, o adver-

t ,' procuremen' cid Ii tt e more than 2mrha 2 e o r erIcl rt

tit it be utilized in the purchae nt co,; iidit e. ,nd

_erv 1 ..es. TI Y p .)ovided itle d,,,ii reea,-dliig wht VrOCe)2 e S

,i J( it-y had t.n follow when util iz;nn adn n'ti j (I v r,+,I c ,- T

r.r, i rrprisingly, di J they sprci t at. aw:' ha a th aA V.

a conforming bid or upon what Lasin hids should , t ev .luatc,,,.

Fir example, the earliest statute dir t in th,-t adverti ,ing Le

ted for purchases by the Navy, Army and Tr,,is ury made c mnrt m C-

of diat procedures were to be folloved i. making an awar-' but

simple stated:

\IIl purchase, and contracts for nupp1 ilen or
servicue whn -h are, or may, according to law, hp



ina de b y o r tinjdepr t h- dir ec(-t io r o f e i tIte r
the Secretary of th'- Treasury, the Secretary
of War, or the Secreltdry of thc N'vv. shall
be miade ei ther by open purcha :.e, or by
previously advortiirq for propnr,als re',pelztinq
the ':ame . .

La ter s ta tu tes Pen acte d t n r-quji re a,!ve rti i n g i n cer ta i n

federal purchases were wore explicit in sttrjforth the

reuui rernents ar agency wa-s required to fo I low in making th(.-e

nurchases. Tnese statutes also contain(ri within them languaqe

v0h;'ch hinted a t a requ ir ,ment that award he wdde to a res;lcns i ve

Lidder. They stated that award would he wiade to the lowest bid,

t c Iffering to f-:rnish any class of suck articles ... 're-

quested by tie Government. T h i 1 a n qua n e , h owev e r, wia remov-d

in later and more siqnificant le-ginlation aov(rr~nq feaer-il f!ir--

c oases. This occ u -d 4r 1.61 wheni Ljngress ?ria :Led i. mcre fai-

rraching sta~ute kticlr auty! d to Purc-hase2 - ,r suj~il iirs or r-

v i cos In all I-epartn-titt2  ol' Coverrnerit. A -- t- - -ar I i e t ta j tc.

tn a dve r t i iv it p: vi d,-d no quiide ines and oiide no men, o f

any r'equi rement that awaro be ,iad(- to a conforrinq bid.

Agency Requl ati nyis

As a result of the broad statutory iatiquvt-e of thesc scc-

tutes and their failure to particularize the utails which were

to be followed, the procuring agencies of the lIflOs haid v.ide dis-

cretion in both the mannor in whic-h they ae'vc'Lis ed for !,ids 2nd

in the manner in which they evaluatled bids and selnt1l -I cen-

tractor for award. This fact couIpled with the fact that Thnere

wa- no for~m available J,, which to contest improper awards a nd



until 1863 no forum within which to hrinq suit against the Govern-

mont for breach of an existing contrrit meont that the

require!.cc-nt of bid responsiveness and consequently what wa ,  an

acce.ptahle nonconforming oid wus larqely the creatior. of depart-

mietal -egulations. In addition, upon occasinn, the various

agencies woul d seek opinions of te, Attorney General regardi,,

procurefrent matters. Th-se opirions ,rov id(. some ins i qht into

the concept of respoe.!siveness as it ex isted ni feleral rrocurement

of that era.

[Xa;.in.,ctioil of U,ited State* ArrIt, rc,]uIation- cortrsl!ling

the purchase of supp i Ps and services illustrates h( / at Ieast

one aci.ncv dealt with the adverti ing rerli irements of the 1810Os

Th, Arm.' s earl iest regulation conceri, i ny 'irchases by advert is i e

was r .ro :ilj aLed in 182% Whi n limited in detail it spec ifcal ly

ont-iiied within it what can be viewed as a general requirement

that Lids; he upon the same product or service as listed ii the

ivitation; when it stated:

As far as _ practicable, all supplies and services

required in the operations of the quartermaster's
department, will be procured by contracts, based
upon pro{posals respectii ) the same, previously
advertise -or. s-- course is found

impracticable, or inconvenient to the public
service, those supplies and services will be
obtained by open purchase or aqreement in the
market. 1

In the requlations of 1857 the requirement of bid respor-

siveness to the invitation and specification was indicated oy

the requirement that, "Contracts w ll he made to the lnwest res-



- I - _ _I !

ponsible bidder, ard puruhases frob thc low',. hildr o pr ,

the proper article. By 11C7 the Army', Prilatic:s iere fr

more detailed in the requirements they impo.,! i:.)or purc -3, es and

r7 rtrac s at military posts, hut !till the reoiiirement for bid

respon I veness to the iv ittion was vaquely ,ta ted. The regu-

lations at that time provided that onl' bids, 'iIn accordance et ,,i

prev o, o s adverti se:Tents . " would be conv-.idered for award.

Hoa.ever, tie 1S67 Regulations, perh.irs in recognitior, that pro-

curing officers had been too strict in tejecting bid- that did not

fully comply with the invitation, contained within tnem wha' may

he viewed as the forerunner of the mincr informalities and irreg-

ularities clausps of the present day procurement requlations.

The regulation directed that:

Slight informalities on the part of thc
bidder, in co:-iplyi,!g strictly with the
terms of the advertisement, snodld not
necessarily lead to the rejection of the
bid made by him, but the interests of the
Government Thould ')e fully considered ii,
the final award of the coir.ract. ?

by 13-1 the Regulations, whie retaining the exception for

slight informalities in the exact fo-m i', hove, !irected that

"Proo .Iis -.,hould be prepared in strict accordance with the

requiroments made known in the advert-isemcnt, or circular o,

instruction, to bidders .

Early Attorney General Gfini~rin

While the Army's r(culations; of 1881 were expIlicit in

procedural ratters and provided a regulatory basis for tht! -oncept



j f respr! ivs v -,r in A:,v procurmE'.,tc,  of t di, ay, th } f , led t

ca cifiijl ly adcresc what types of d.viatio1cs wou .d he ronid .ns

ia t cri a and whi c wou 1 J have no rf fec apnrn d ii c r ac11., (" 1b iIy

l! this regard the Attorney Ge'meral ''c i, of t rod nro-

vide a c rairer insight into the deqrre of mon formity re.aired

bef3re a bid could quaIify fc r a ward. Thecc o inions ar al

us., fu I n that tV e'y d :plaly how succeeding Attorrys ijelulra 1 : -

dre ssed thc ssue i- differer t fas hiorns unti ; tv the end of t ,

:ert,:y a ge iera appr,.,auh appears to have been deveIoped.

3ased uon nis authority t , give his advice and Ord'r ion

Or" questions of law, the Attorne y Perl ouid, ih Io reqd> Led

the agenc r, render opinir, ns ci uccues r i responsive ,ess

i' c.rly opi, icr the Attorney General cle-irly took the pocitiar

that w Iv'd or a basis ether fian that a dvett i ed was inperis-

-,espcrse to in inoa i y t rom the Screta Yy c the Navy

to wfetner an award cci d be made to a low Pi ider wher e the tir

of del iver' was to te longer th3n that specified in the

'v,rt ise re-t , ti'e Attorney Geno ral ir; dicated that such a> award

wou d b unlawful. in so dninu he stated:

The obvious purpose of the act in question
was to invite competition in the proposals; arid it,
therefore, requires that the advertisement emanatin,
from the department shall particularize everything
that may essentially affect the contract. That the
t;,T!e of delivery may be, in a coatract of this de-

cription, a material element, the circumstance
cornected with thais case clearly evince. Non
ci ts1at, if the time had been extended, as now
proposed, on the face of the advertiserent,
that other and lower offers than were received
might ro! have been male. I.t may well he that
a inar factarer may not be inl a corldititan to deliver
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at one time, and yet he fully ... fable of doing
so at another; and that, whilst he would te
restrained by this inability from competing
for a contract within the tim( limited hy the
proposals, he might have succes sful Iy done so
had the extended t ime hoen dd tti sed. '

In a siit- ,equent 1(-c i uI, , o diff ,(, n Attorney General

appeared t. itodi fy this pesition. Tie re he ar; io unced that t,

deny awar-I Lo a low bidder simply 1wc ius p o f ered to complete

the co ntract five days beyond that ., fid i , the i nvi t t i or

would, ' ' r an a. urd construction of a statute, th chief obhi. t

of which is to en,:!. e the 5ovr!wmio:t to p ;rch a .o at the owest

priCe sacrificing toe spirit of th, t tIte." In so

ho uI. the Attorney 'Ieneral essenti 1 fly , (tat, I t :I if the

requirc , rt from which the bid deviated w , utIy i, thI invi. .i ,,n

an- ' . not k, tab' h- ed by statute then it was iv,, :i r'aI a i, tue

bid hould be accepted.

Ter years later, in 1371, thi concept that only a rnquire-

merit e. tabI i sned by stai ute was ma terial was ovrturned in one of

t., e Att. ,y General s ir.st restri tive opinions. In the opir-

ion the Attorney 2eneral held that if the invitation estahi :1 hed

a r,,qui re teit and specified that no hid would be considered that

.-iled t.-.; reet the requi rement then any bid deviating from that

req.irement hid to he rejected. Indicating that he was aware

that hi-, predecessors had taken a different approach, the Attorney

Gpner,1 ,l that when the law requires advertising for con-

trdcts ,d award to the lowest hidder, "i Ilt must be construed

to rean th t the lwest respons i I e bidder, who conforms to the
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t rir- i,-e. sc'i (,, n the i rcul *r

Finallv, by the r!d the e,.ary .) t t o ,ed . h

establ i<h d. I fell ,tw.. O t r lil p ')rrr, that

held that a deviot ;on ,as ina'>'ri,, . y if i v ,at J a rr ,u'r,,-

.nt (.st d ished Ky sh.tate ' tr - t tvt that r ade ry

devi ci un fn m>' the in st r u t ir i r. t o i v td ti ,, rt i atcr i c

i : - te a ,oned to reasurP Lt h, i ic ,,t d ii i of r ro,oc nformin

bi . u n the be is of whther t;e dvi it ion, affected 1 7, cost ,f

the v.)rk In finding the offer of a co,,: le'i "" i ate ii e months

n e.ces- cf Lhat specified in the ilnvitation a material devia-

t ion the . t orney Gbere . announced the test i : thc fo I c.' i r,

t o r:i •

The fa i rness of contracts upon advert st i s t,
s jcffication , and competitiun r quir,. t, .hat 11I
bidders shall, as to all 1i at er'; u c n rj , r:c ,
,hos which affect the cost (Ot the w-rtK oil the
amount of expendi ture requ ir,- to be u" n
perior rihq it, be suject suhctartia , v 1t0 the
;ame term; and conditiori..

T"I test of materiality, t , ,,.fore, f,,cu;ed u,m ,ineth,,.

t'! .eviatio) permitted the bidder a coirpeti tivo , ntqo over

other orddcrs b,/ perniltti i2 t-) h)id on a ie s txp i ve i i'-,.

,inc, the ooinion Found the deviat ion materiil based un fhVi ;fest

not (,.rtai' ,,q eth- the Attcr,'ty General would ha ,e found

the bid acceptahle had he not felt ti-et there ,a, an ima t

uon the cost of the work. In a subsequent dec s ion, how, ver

the 'tor, ey General did indicate that literal coinplianL,

with ,n ivititior, was not required to render a hid acceptabli.
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Finding the failure to insert on a tid bond th, dates of the bid

and of the bond to be a wa ivab, Iv defect, the Attorney C aene a em-

phasized that such defect , should be waived in order to secure

the advant3ges of competition which would he lost by b,,,rving

all formalitie%.

Early :vecisions o. the 't;ite Courts

As it was develo: i ng in federa procurement th- concr.pt

of bid responsiveness was also being address,d in decisions of

the various state courts as they dealt with problems of conformity

arising under state and municipal advertising statutes. While the

scope of this paper will not permit an in depth examination of

these decisions it is important to consider the approach taken by

the courts in these early opinions from the standpoint of gaining

a perspective on the overall evolution of the coicept of bid

r : s en s i veness.

In these early decisions the courts clearly embraced a

requirement for bid responsivenes%, holding that award could only

be raje to a bid which complied with the terms of the invita-

tion. The requirement for responsiveness was enforced because

it was felt that any other rule would result in a violation of

the statutory mandate that contracts he let based upon competi-

tive bidding. Decisions held that an off or which failed to

conform to the invitation's requirements could not be considerod

since it constituted a new proposal rather than a bid upon that
.3

which was advertised. Such a bid, it was felt, was without



competition with others of the same class and to consider the hid

would rcsult in award n -i basis other th.i, (dvertisod to all
37

possible bidders. Finally, it was tresed that a failure to

conform required reiecti r, since it ww ld r, ear that bidder w- lId

not be com et4 ng unon the same basis in f.r com)etition.

The state courts, in thrse eo rly dc >ions , as had the

Attorney General, recognized a di, tinction hetv;een deviations

tnat requ I red -eject ion an,] those that did not. The former wure

termed substantial variances while the latter were referred to as

30
mere irregularities. While thi - rule was generally recognized

its application was not always .learly defined. Two de ision,,

for cxanple, illustrate what appears to be two different ap-

proaches. In the deci'.ion of Case V. Trr- ton, the Uew Jersey

Ccurt of Errors arid Appeals took one approach. There the bidder

had failed to ubmit a tbid sample as required by the invitation.

TI finding the variayrce substantial, the Court stressed that to

permit one bidder to he reiieved from conditions imposed by the

invitation would mean that award i,uulr be based upon conditions

not offered to all actual and possible bidders. The fact that.

the bid was the )nll/ bid had no impact upon the Court's finding

that the variance required rejection as it stated:

Nor is the reason for enforcinq this rule
any the weaker because McGovern remained the only
bidder after the exclusion of the Barker Asphalt
Paving Company. The, ground for enforcinq the rule
is because no other persons were invited to bid upon
the terms which the contract was awarded to McGovern.
The presence of the condition may have deterred
others from bidding, who would have had they known
that these conditions would be waived.'41
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In measuring the extent of acceptability the Court thu,, focused

upon the conditions in the invitation and whether waiver would

result in a contract not offered to all potential hidd(ors.
14 2

In Pascoe v. Barlum, on the other hand, the Su ,reme Court

of Michigan took a different approach. It found that the offer of

a delivery date 15 days beyond that. required in the nvitation did

not constitute a substantial variation. in so holding it focused

upon the fact that there was, no evidence that would indicate that

the deviation permitted the bidder to bid a lower Price than the

next higher bid. Thus, the Court, rather than exai n i q the

requi rement to determine if it may huve been suffi(ient to deter

otential bidders from bidding, focused upor, the impact of The

deviation upon competition between aictual bidders to determine if

the variance was substantial.

As Chapter II of this paper will illustrate these two

approaches to measuring the materiality of deviations colitinue

to exist today.

Early Comptroller General Decisions

The role of the Attorney General in addressing issues of

bid responsiveness in federal procurement gradually diminis'hed

subsequent to the creation of the General Accounting Office in

1921. Through its powers to take exception to accounts of dis-

bursing officers and hold them responsible for unlawful payments,

to render advtnct, decisions concerning the propriety of such pay-

ments, an l to settle all aovernmental claims and accounts,



the Gener~al Accounti ng Of fice , pre,.uh(!.( ov!(r hy the Comtrol 1,er

GeneralI, htas gral(Iita! Iy asue a p r ury r,,e i r det-iri i iq

inpst ions o f bi;d jc(c p tabil1 ity. ht_-1 h to fulfill thIne

role or Congqress 's chief 'wathhdog' I;(-r ttie disburseme-nt r

a nol ication of publ ic funds, t tine rien-ra 1 Account i rig Of f i e,

almost from i !s incep~tion has !)en f )r mnore acti v( in fthc area of

t)4d respuns i v'nevss t ha n t he( A tto r ney Cnrear 0 v ir w () ., r e ov-r

onr.s i st enrt wi th tha ' role, ,the Cc-mptro IlIcr has- not on] / advi sed

~overmestI agencies when tricy tin ght accept a nonconficr-minq i

.ut also notified them when they ire required to considcer suchf 1

bid for award. Thu);, in federal pro,-urrinent , an acce-rteteIV

,c'ccorforminn thid is se:t neccessarily synonymrus witni waS1 o-

i nitial11y be us ni d ered aCCept a he by the prac u ri n g qin

Over t;,, years. the 'cdvirtrr,' oer has, devePl([ed a highl y crrl-

nI" CX Stemf if cul.- .o he Itii-- > n inatu 1 hc tate'-i lit-Y

if deviatiurs, . r i -'r v it a 1, r r, iu 4 ce nnt Sn vtuv as

v- 'd a rd ccnG r I"C t C v evn,' Io tis d a Ahi le s u 1 "(e.t -,

~on,, of tnis, paiier will ,dr th)e iitricicies ind evolution

of t1,es e r uI(-s ait h in (,a cn mij o r a r ea o f h id r e ,p on s iv rrr , -1 an.

a-,a.rcn .e of early dc \'l10 mv n t s i s ess,,ential to pv~ov ide. a frarne -

work upon whiich to btniId iUt)' eq'UCIt analy sis.

White pr eently the majori ty of the Comptrol ler s Jdcci -

si~sreja rdi rig rer inonis ven'ss ari se out of protes ts of acjencv

,3c t i ns t j disapprei rted bidders the Comptrol ler's, i!i tiil

d e -i io ns resu l ted f ror. a dr.i n is twt iv re v i e- o f a ge nc y diec is ion s

n t t o ma P aui a ward t o ila-w bi I. Is thesev ea rly p in io ns thev



Comp.roller evidenced a concern that the Government realize the

h- nefi t s of the lowest tid whonevrr nossibl . The focir. was not

upin whe her t-ie Aeviatiomn !isqualifie~d the bid fros co.-,If,!er. -

tin!i ';ut u.,,,n win ther t re ,cvi tion justified tho' agency', actio-n

in tDt con.-idering it fer award!. W',ijie the Cor(pitrsller indl;,ted

that an agc:i .y ight rejec' low !,ids for tailing to cr forr m t;

(,peci fied quality tequiremenits, wher(t it wa, felt that the

s ic i cut i n- were overdrawn, e ceed i nq the Govertim'- t 's actual

reeds, th:e agency was advised that the low bid should be ,]-."epted

in spie )f its nonconformity. Similarly, when it was felt that

the deviation had no impact upon a hidders commitment to j)er-

form ir accordance with the specification requirements, listed in

the inv tition the agency was advised that the deviation was an

info rmality. In such a case it was stre ;cId that the interests

of ti Government required that the bid not be rejected.

During the 1930's, almost imperceptihl y, the Comptroller

began to alter his ap)proach and a test of material ity began to

emerc<. A distinction was drawn between deviation; which went to

ti)e suhstanc ,  of the bid and those which affticted simply its
5.?

f, rm. De( ision- resulting in a finding of nonresp) s i veness

geneuinlv involved deviations from specification requirements and

tho;e resulting from - bidder's imposition of a condition d si ned

to lifiL his liability to the Government. Where the deviation

nad an impact upon specification requirements it was held that it

afferted the substance of the bid and award was impermissible

,vr,. if the item rnffered met the actual needs of the agency.



W"::,re the , iddet ,v 'on ta i 11 d ; r

the Vitation, ,'.nC 1iOC , it, . d vi::, r tine conc! tir n had

an inmpact ,ipor, cot'Lr.ict pri 0 woul, 1 wit the contrac r;

h :1iuy to the (In,,rn:" i. oIh <, ti,.it ; -v , nvolvrig

deii t icns from spe c ifiCati ., iI (Ii tji 11id ids, t i,I orI,-

troll .. eiphasize the f ct th, , y I- jl La t .ontrar, v I,.,li no

E, tioe an;e a thjt- offer.! to d Id ,-".

'rert t e devidt ion neither ha. an irmoact upon speci c4c-

tic,, requ,.iremorits ror imposed a cor, dition ti,.h t would either i

the Hidder's liability or affect the price of any subsequent r,:r-

tract, the C iu troller found the deviation immaterial. ili .

Iecisionis invvinrg specification re-iuireme,t . arid conditioned

td , which did not specifically add -r why a deviatior, -,.ent to

t 1e sujhb tarce of a bid, decisions in thi s area identifi,:d chlrac-

tori st i which had to he im p c ted by tue (I \, i ation before it

woul L e considered .;ateriaI. In a 1 135 de.:ision, for exampo,e

the Comptroller c Lressed that an aoercy should riot reject 1 hid

o imply h)ecaise of a f i ilure to furnish sonv'thing that %.,as reqaired

bat !id rxot in an, w,,ay affect the price or quality of the equip-

-it to be furnisred. .ubsequent decision>, emphasized' tha., if

the deviation did not go to the Suhstance of the bid by affec inq

price, the quantity cf items to be procured, the quality of these

items, the character of the work to !.e perfors,- d or any f :rms and

conditions of performance, then the deviation, .a c imnmateriaI and

the Did should !,ot he rejected.



In ! 194h !u i , th4 c;l,; ,] r too I !' inter',tirq

a n re, rh 4h 1. ho (i' ,. hA i Wi. ly 'W, -. I1 to a I hn ( r I. e

, rcrfta:,niflq a .e iit n ir ;,,-. Kv thr, idtr h ! i cdicated Th-t

'a .a rd c 1 c ': ado if 'I t P r I i t oni - r I a i dI r a ,,r c d L')

rr.,ove the ond i 'i f rom hio id an,, ire t 1 v aard on lie b,. K

w hich ,w3 a di ti fed. For eho 'r s thi-; i ;ion p rriitt4 eu

agencies to r!a e a r-ards to low id conta;nira material -! ,iat ins

ds r n as the bidd, r ,1 rc d to confori,- aftrr" 1,id upeninq. In

I - -however, in .hat can he t-r. d a lana' rk dec i ion he . f,-

"rKl .r overturned nw nri ,r .- il inn errri ct thr co r(: ion )

c~n~4 on. ~tr ri! Cne nf vit a ;' ' hp c e i r1y

.. 'jI'ce one i " tn -t to ci: su Pe the -at , ,, i t> f I]

," viatir s in iuii Ace, - 'enniti n i ton. a i ar, t.,

f'j,- , ' , ir rI. r r d1 i, , Vi . n fi, .ia

-n > :,K P )'OO h.v au , , id ,-. r q t on ,,] u on th' .

C, 1verca , f urn Ill d nrrorn rt-/, tc,'k e. c(I in to the f ' ' -

cat ,n requ 1 rc n ,t';, n,! 1 t, 3r 7 r ')r ,ly with d iverv r qLI 0-

mct, th i r, trai 1,_ r t s' 0 1 ba t toe deviations went to t!Ie

j.5, ''j, -e f lhe ' r, c' v fhey f-feu ted the ,ip c e, quality and

.11 it, , .ffered. This lasic test of price,

U t, , rt til ! fi ol o d by the Comntrol ler. it has

I. v,. , . . . f , .w) I t ,i(, e ted b.Y aad i ti ona 1 t s _Z of

,a , , ' ,,, thP ru1p i.- that deviation is mater ia

i . , ", vial P,{0ct uDon price, iual i ty, -,uan--

t. i'.'v, ,,' f tht. invitation. Sutbsequent



discussion will c~n, ide r these nodif iH ;.ot- ir y ter detail1

Cu r r unt '-It at utr'v anrd Q ouj t ,j ,r/ nd tl irw

Since the late 19C thf e i e;, i ,tec a I a t ?

m an d ate t h at a wa rd unY)d er v en r I ,Jr C u rea -:nt m ad t a c c.i -

forming bid. T h is roc cu rr rdv with t h r qe o f t he t-rain e rv -

ices Pro urement Act of 9 47 and tnFederal Prope-rtyad

Admii striti ve Serv ices A,.-t o f 19 4 9 L i o f t h e!% a -ts o

t a i n v, i tOh i n t hem 1 a n a u a c e %-jh i c h c. a n i ,,: i n t e r t e+ d a I n- V d i Inor

a statutory basis for a requ i errent of hbid r p on s iv en'. r, 1e

IArmed Services Procurun;ent Act, for ex re Ic- P rr, v jd ed thatt

1b) Al I bids shall be nubl icly , coed at
the time and place stated in the advertisemnent.
Awiard snal 1 be maorn wi th reasoriabl f, rromptress
wiritten notice to that responsible bidder whose
bid, conform!% to the invitation for, bids, wl
be most advantageous to the GovernmenJ., onrice and
other factors vonsidpred....

Read literally' Thi )rovisior wouid, ..Iearlv idnieta

a ny bid nonco n form ing i n t h t sIi g hte st re s P,:>vt wo ulId ha: to b

rejected as nonresponsive. The legislative history cf ~ Act,

however, provides no indo)ation that it via-. designed ',o ciange

prior practices of Goverraieri-:. off ic ial s a rd th e Cormo )t r Iier G'-

eral in waiving immaterial deviations in nonconforming )ids .

Relying upon this fact the Comptroller has, taken the pos')ition

that it !%cs no impact upon the policy and decisions of his office

devloped prior to its enactment. Consequently, the existing

ctr!tUtes and t' ei r rconu irernent tha t award Liq made to bids con-



forming to the invitation, hdv h3d , c'. 1o il de.,lo . t

of the concc:'t of r-spon- iveSYss withir: th ', 71 -ra Accour;t nq

0ff i ce.

e 9u_ at-ions

Toth of the major rrocureret regulitir , (rt n rv

sions concerning th, issue of bid responi ve, e-s. Ii ,ddr i

the subject in general terms they provide:

io be conside -ed for. award, a bid must covnply
n all material respects with the invitijtion for

LiJ so that, both as to the method arnd t iel in ,,,s
of sunmission and as to the -,ubstance of ary
resulting contract, all bidders may stand cr: a,
equal footing and the integrity of the formal
aever isio, system Pmay be mai r tained.

Elsewhere these r.-.guIatioris provide fir the r,-iction of divi-

dual bids. !n so doirig FDR states:

(a) Any bid which fails to conform to thle essential
requirements of the invitation for b~ds, s'e, as
specifications. delivery schedule, or .rv>, iie
alternatives thereto, shall be rejectes as ,lonrusnos .

(b) Ordinarily, a bid shall be rejected where the
bidder imposes coniditions which would modify reqaire -
m ents of the invitation for .ids or imit his lial-i t
to the Goverrment so as to q ive rim ai v.dv ntcge
over other bidders.

-,

From the stanr' hoint of mea.,uring the accc.ptabilit/ ,)V non-

cunforming bids the most significant section of the requla3iens

is that entitled "Minor Irregularities or Irformalities in cids"

This phrase has traditionally been utilized to ideitify the

a-ceptable nonconformino bid in both the regulations and in

decision' of the Comptroller. DAR 2-405 and FPR 1-2.40r, with

minor exceptions, contain similar language in d fining a iiner

irr,,gularit,, or informality. DAP defines a minor informal't, in



the fo'lowina terms:

A minor infnrmalitv cr Irr-,w i dr~t, i r t whict
is merely a maLter )f fo ,: , s c r immateri;il
variaition from the -xar:L reruirii-pent,, cf thu
invitation for bids, havirq , ef'ect r-, Y -rel
a tr;vial or negligible -ffect on ,rice, quaIi'i,
quantity, or del ivery of 0hc ,upplie- or I erf-rm
a r e of thc services being procured. and the
c.rrpction or ,:ai ver of which would rot -,ffect
the re tivo- stardinu, or L therv:ise ',I fjudi, i U
to bidde rs.

The provisions of the regulations a r ii'y refi t the tests

.tblished by the Comptroller. A; the -om: Lrcller ha- , od fi <

in'; rules, the regulation; have r, era 11 y Le ri a I tered -o refl ect

tJ-iose modificat I ),,. For f anrIpJ initial v the ru1t- of :ric-.

u,,al it-/ and quatity was a'so jte. .ny dsvicion haviry a / in-

-ct on these cIiar. cteri tiL s vOS r- ri l. T - ,r , 0 rvice;

Procuremert Pegul.tion v,'icn nro .-eeded th f [AR C-flet c t. .

Subseouent r , t-e Co Ntro er indir-it d t1,aL deviadvr I

rlv a trivial e!fe~t o , tese three ctaracteri tics wo! ot

re- 1 t n nonr-s ponsiveness , The present -ecjulat on reflect,-

th . s,. itio,. For this reason, and hecause the requlafions ore

general n ss cep-e, the opinions of the Comptroller take on, added

signifi rrce in determininq the materiality of deviations from

.i +it t ,ion rero u i rements
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CHAPTER TWO

PRINCIPLES UTI L I FD TO LL TI RMI. ACC PTAil I

Having riefl ex .:inud the i, itori c: hJikur(urid !d

fut da t ha as i for rrIu i r f- , of h id r o" n ,ons i v nr',,

the fU o wing ;ectiofis (f this pai r vi I " c',s in ,re-i:r

d t h t i i sLi n(t iofn ! 'w (. i the , C.tCji L i !I'(j u"ldJ. 1o

o tOn oU i rc l q 1) i . W h , thi oa i wi 1 1 h ,ii ,f i r;

i tin t ion is it ex ists ii n ed r , procu reie, a rr (I

f rthLr illustrate concepts and princitI, S it has b, er f r Inn

nenessLrv to utilizL state nour-t decisi,-i s. Their use i

nfecessitated buth by the fact tlat the Comptm-uller Generdl's

apios concerning rcsponsiveness lack extendedI discussinn

(f the princ i pIes underl, iij det. r iinatioTiv of (tcceptability

airLi tlecause the Comptrnller does not observe certain principles

tnt form the basis; for decision i n ,,ry state courts.

'maninati un of tIe various ,. uIio . co n(i-,rnirig respon-

1.e v (, a, r Ieve s tha t. three uriniera 1 Cri ic pl , form the

S cation fjr all deterl'i;ition i o the acceptatility of

S nforming bids. 4hi Ie in this chapter e,ich of these

three priniplus will be , ddrissed .eparate y, it v;il

, i o i p ir ent that of t e in actual practi f, they become

i Ti t k- rre I ted. B i , f1 y, these pri tic iples may be summarized

,talows: () Preserva tion of the integrity of tie

ti e titive b systeii req uir4,,, that a nonresponsive bid

~-: I



not be co '. t d I r w.! ,v c] J rde r f ht t ' .(I ii jay be

considered for awa-d hut :st. n d thi . , id T:,,I k A rejcfteJ,

( ) Any Lid deviati~ ,.j f ru,1 the r 'u r 1 IlP " II . I(-) f i h i)vi i ,

i such a fashion that the bidder ,iy ,b a n cowpet it i v

adva,,ta.e over other actua Lidders i,,st bf. rejeo ted ,s

nonrespon ive; and (3) r iuncorfociif(; bid nay be considered

for aNard where, in spite of the deviation, the bidder, upon

,cce tance, would he obIi jated tu 'r form in accordance with

t hi Ieiann s of the invitatiun.

These three principles can b, termifed inteirity, astual

• rojuAice and oHligiLion. As subse uent pages of this ptjPer

. ilustrate, the principles of actual prejsdircL and

ai, iation general y provide the fourlda Lion upon which the

t, sts of material ity have een based in feder.A I rocu e _rrt.

tn thc other hand, the principle of in teqri ty ai peo rs not to

e s sis ipo; whI h to measure respo s i ve ness ,bLt ra t h a

J:, I ea h ieved Ly fol lowinq the tests of' rsponsivenes',

'It oar it, of the C cipet it i ve b dd nq Vystemn

the pin IIr stated o hje ctiv in iollowing a req'irei.eit

.f bid re ors iveness s to wmainta ii the integrity of the

t. Li tti ve ; id, in system. I rivar i ably when deal inn with

i tters i nvolving bid vesponsiveness, the Comptroller General

, 't asiz (s this fact. Consistently it is stressed that it is

i f in i ly 'ore ir th h , ul, ic interest to maintain the inte n(ity



f the comp1t t i ve 1 i d d i rio y( ten H eo ohralrt a pecua1 ry

advantaqe i n the particular case ly n owaIv' i a n ri r pons ive

bid. Just as mInsi steiit ly, howev(r, the 'niLcol er fails

o ,tefine wha is meant by "i' ' tenit v )r wl y rtain tyr, n'.

01 devi atiois wn, Id imp i iu upon ii-t,' ir t , i r ' t hnir-rs 1 t.

Various stte (ourt.,, however , f..en to ' scri he i n

I earer terms tht concept :f inteq; ity. The 1e ir. ti; pr ,

tpear ito pr vide may be utii;'eod thou .hoUt ti,,, r1,1 irri(r

of this ri ;russion ince arjuably i he mfeaning f the word

-i n uld have no variation simply bec -,se the syste s of

advetised procurement exist in diverse jurisdh tions.

-asical ly, there dec is ion- appear t equate inteqirity witk -

c n i tent following of t be 9oal s of ,advertised procu romeo

ad , Iack of erosi on in the fundamiental structure o the

o ... itive bidding system. Rathe-r than focusing upon

., h, r te he r11es of respon ;ivene, s have heen oh(,rved in

,'teiriiiiq whet her inteqrit,. is maintained, the focus

.. e,'ra to be upon whether the rules of re,.ponsivenes s being

1 led .erve to insure absolutely that the ohiectiver, of

,dvrr tised procurement are being fulfilled. the follow ri

st t- ent ef the Su ,reme Cuurt of Minnesota aptly illustrate s

t He tfre(:oing:

Si orIe thpy are based u.on pulli economy and are of
,great importance to the taxpayers, laws requiring
(ompetitive bidding as a condition precedent to the
letting of public contracts ought not to be frittered
away by exceptions, but on the contrary, should receive
a construction always which will fully, fairly, and
reasonably effectuate and advance their true intent and
purjose and which will avoid the li-k-e hood o-th r .
being circumvented, evaded, or defeated.
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Therefore, under this concept ,f inteqrity the fact

that a waiver of the roquireme rts of hi I repons ivene'.s

would n ot be h rlm fu I in the pa rt i (u] ar ti ',t r; s an ii -

Lufficient bas.is to justify acceptarn e, ,i ce ulti 11ately

,roc i of the sys tem of ,dvert i sed i , i re m(,n t wouId rI e , 1 t

ladinj to uncertainty in subsenuetit procuremerts.

a r 1 ier in thi. pa per the goals of ) dv, rt i od pruc reit ri t

wee discussed. It was indica Led that id responsiv-nes;

r rved to n t r i hu t e to the at t , i niii e t of those goals.

He.-,ever, if the rules of bid respor ivetess h.irig followed

ir su c h t h, t ittainient of those oa Is is' [-te ntial ly

inhibi t>d th in arguably true integrity under the foregoing

def 1iition taiinct be mainta ined. Morover, whe re the ri 1 es

uf bid r .sponsivencss are constantly fluct,ating and are

ap Ilied .n2v,' nly e,r sion of the syt, rem is assured. In 1 iqht

of these comments, and prior to proceeding with a s tudy of

the principles utilized in determining bid resoonsiveness,it

is helpful to consider the following ,ipparently contradictory

stat ';-:ent of the Comptroller:

Tihe )as is for the strict rules governing bid responsiver ess
is grounded in the need to protect the integrity of the
competitive bidding system by ass-uring that all bidders
compete on an equal footinq . . . . In most cases, of
course , th(" in teqr i ty of the sys tem can he preserved
only h strict appliction of the responsiveness rules.
However, in rises where it appeaired that acceptance of
a deviating bid would result in a contract which would
"catisfy the Government's actual n(,eds and would not
prejdice any other bidder, we pirmitted acceptance of
the bid notwithstandin that the bid was technically
nonresponsive since the noeqrity otheI competitive
,ystem was not adversely-affected thereby. -

a f f e



Froiii this statemlent. it wiould upeu ,hat the Comptrol icr's,

c oic e')t of i nteg r ity f oc use-, ,ot upomn oh lerv irw; th e ru If- C of

reLSPOrIS iveness ,but ra ther wi th i ruirrq( th'at r *rn:n.m

;ts ictual needs v.hi Ie, it the samri: t ifle 1"0 'iftua Jer

pr ejud i Ce d. As. s)u c h, therefore. t h np$ tH ole (. sric

f n to oir it v" d if f e rs i a rk e dlI f r-) 1h IC tn 0;

1, tee s t ate c ou rts .

~~t~~t ri~~ rt Inc i nd p h ie I j *

f Or s d c j i t i onr of i 11iterj r.i ty f feA

wt. 'e r t he o al o)f d e r t i sed p roc-u r e ie n t r e u] ic a z

, ,r o u r e it (-ii h e ni it. f o I ~o w t h at t lv dei a t ion' r

h a ve a P olu telIy no, Ipc tc;,t ial for- i Wp)in11g i 1g upon th'ee (10 1 s

r u. a t e r i a I . Foe 1 Go4 in y t hi , a ppr ; h a ti J a r d i

<p d tht)at i s t r ict to, t he e xteni t L;a t ini order fora i

t-o rio deem'ed' r espos ive it. m us t v ir t uallIy m irror the invitatijon.

F,, r t hef s or,~ o f s i Tv j) i i i ty , t h r e fr ore , t h i s t u2 t c (arn bn

t r re' ufl t he 'm ir ror i imiague t es t. 1 r, oth d iscussing arid

Ilustrating the applic-ation of thi, test it is necessaryv to

.i1i ize largely state L<oct decJ i ins airetets aper

r~ot to havc. t~een to] IocHt~ , trictly hy the Coiitrol I er.

Rc o yn iz i ig t h at s in ce i ts intcept ion the Las ic olhioe t ives-

of . Av r ti sr'c uc(:u rem en t hiv e h uen t o insuLAre( t hadt t he(

v Er ri et <tarn t he b e n fts o f ( mpre t i t i o; f -o m al wh o

eS' ts ir or u re~nder ing (:fcv Ocs r fu riisl i w- suppl ies to



it an J to0 u ;a -(IIt e h c rl~ 11 r f II l (It V1i tt f f Iv rri ITIsr

(I f 0 doso uha cb se o Io Ii I I. I) t V1e

dec i s o r f u ! w i riq t h i s t e s t f i I, r! o r a t i f)r IT) a t' r i a I

v,-n i c h i i gh -, po tefnt i I1 v i)pcd e ijpon )iiy a J t he' e 1, a~ 1 -,

Ti I u s !.r at i ve o f t Ii )P1-( (I app ohI is 1 h ( fo 0 1 II n sttemnt o Infnf

the i p pr em n u a rI o f 'i e w- 2 r se cy

Esseri:t ia I t h is d is t in cti n n h c t werr ,- (c)
d it io ns t h at nay or may not be wa i ved tesfroml
d recoqn it ion t h it there, are certa in r e u ir e ie nts
of tec incorpora ted i n b id d iiv spec ifi cation,. which b,,
thei r nat ure wray be rel n1g1r ui shed wi thout 1 there-
:e ino ain y nos - IbIe f rus .tra t Io o )f t h e p oIi c is
or e r1 i c omip i t.t IV 1i d dI i. I r, 'a rp c on tmst,

! !v (r t Is e c on d itions1 - whosc ,e w i ivetr I c a p,!b I f
et .TI-i rig a veh c I e f or co r r u tiOr; or 1 %vor it r

uCr cpa be ICuf en co u raio ig 11 11p r ov 1de(,ri ce ur e At r-ava -
' .) ! ', kcI' I I k tI y t0o affI.c t, t he a l n t o )f a)ny !I i d

uor t o i nf'Iu en ce ) ny po t nrt ial11 hi'de r o r r-friniI
f rom b id d i n, or wh ich are caepable, :f af fLc(t inrg(
thIie a L1i t) of the (o ntrac tin g u nit to r w ak e b id

),: p a r isou)n , a re the tinld of r)ood L itri v. hi my
A r. i rd er a fly c 1 r C umns a n c e, h w wa i v e o

De cisons f o 11o w in ; t he iirror iaetsT esr the.

a v a ') oi n s wn a t e r i a 1 i t y iP o t h i n (- r, a Os c 1 u t e v a n d i nr a

Ilat iv e s ens e . %leasuri ng i t absolIutcly the FOCnLc is iioon r

w h t r r t he d Pv it io ii alIt er ed thIne c o~rmo n s t arda r,10. o colmp etit

b resI tl)in in aiw.rd in a class) rot solicited from al]

tp I :ti u d de r s Consequently , 1,1-t of' the iri rror image

t est a, ci is, applisd is to lfocus upon whether t1he presencet

of t he condition might have deterred prospec-tive b~idders

frajin b i ddinti who inight. have bidI hid they been aware that thi.

cord i ti orl would be waived. If so. then it is, believed that

'0,th the Potential bidder OiCI the C(overnrnent mray have ben-n1

r ej u icci . bhe foriner Iby riot be I in; able to participat(- in
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the procurement and th;e latt.,r by nat t.l izi, Y the potI0i, f' I

for obtaini ig a more favorale pri (- Iy readvert i i q e',,,

the basis of the r ( r('Pmen t s as m110i i "d . 'his a ' 4. if

the i rror im,1qfe te It can be ref e r i , a . t r, t i a1

p t cj ud ice si nct, it. fo us c'. Ipol t he pot rrt  i a 1,l rm ' hi,

comjpe t it i ve i id i ng , s tel caused by C ( op t iq a d mv i at' i

bid ard the potential prejudice to pro rft- vf, bidders an)d

the (1 C r nme ,t bY ma k i nq an award on a Ih 4', i r) th r thon

,river: a Sed.

Only through insurinl that there is  na potential

.)reja dice will it he absolutely certain that advertise,

'?ocureIle!t a oals of obtaining the most favorable pric(: "or

,tie (i:vernmont ai;d providino all who miqht desire to cormi,te

al opportunity t', compete ..re observed. pplyina the potvential

reiudice test there is no efnpha is p aced j,:,o n the impact

t, le deviation 'iqht have. had uponi the price, qality or

qu. jit i ty of the item heing procured. a Lh er, the focu- is

' ) n the reluiremen, t itself li -ted i i the invitation, If

t'e re(u ireme-,. may have been suffi(.jent to deter prospective

bidders froii bidditg,,I then any deviation from it is material.

Th( second a.pect of the 'iii rror image test is a more

relative test. It focuses upon the manner in which the bid

foviates from the requirement and whether by being able to

[,ie in the ,ianner in which he did the bidder was able to

obtain a competitive advintage prejudifial to the rights of

actual bidders. If the deviation is such that it permitted



the i id der to !, m ti , I, i. i i on ,, i',i f , fr 

that of his a tual co i! i t r., thi h h e iat f j 11 LIot,. iderd

material. Thle f ucus aiplyiti t hi apec t ote mirror

i -T!.yc test is upon the deviati n ra he thf) the requirctr.e, nt

1, the invi tation. Where the dev ia t io an 1 viewed a,

a fek, t i ng any t,1ng i ) 1e qia I ty . , h as the I i f the) ir t '

t-.eiig furnished, thereby pot e n tiali irovidi i bid.er I

v ottive .dvantage b) :i,'! abl to estimate Ihis bid r In

asis diffcrent fr m that o l' his oinleti t rre the

Se at ion is a t, ri I. a, k Ie it focus is on oe jodi;e to

, ..a I b id (Iers i . , ..rr .-1 1 tu 1i p r eili,

AppI icatio o f the Potential Prejud .

ecrqinition of 'len i.un applying the 'irror i.:aqe

tefst is fter difficult t!e t,, of the propew',itv to ao!y

'. c iui prejidice test as an initial test of materiality

r , to 1tilizing the potr, rtial prejudice ruiv,. In many

s )sions it is oL when the test of actual prejudice fails

no resuIt in a findi ng of materiality that discussion is

directed to whethe:r the requirem,2nt being waived may have

dntrred pro ,pictive bidders from bidding. f1 onsequently,

n ly lue to determ ining whether a decision w s decided

. I.I t thre ,irror imle ta o ies the i .t that the

,t, , is was reso1lved o n the, h,ts is f potitiaI prejudice.

Maniy de i ions (con L'r1ing bid rvspo,.iv:ness by the

br ney Ge'" r a id cv era I stat, our t s a op ea r t n h v



bpen resolved on the basis of potential pre.i'idicf'. I r

addit ion, som,. decisio ,  of the (Colptrol lor Ge.nelral appear to

,Ipply th i t.e ,t .but it han bee-n a i (! i tI (. ,',i. .' n t I y with

Pi:iph,:sis ap pearing to tne placed on IL-tuai rr,,judie aIon(.

o )rn for a, no ng tu 1 1 coipe t i ti oni ti m i t i. - ('Ii

a 1 ), s j)ec t i bidder, to c ompete wa (cv e v n i so me

A; toiec Ge ieral opinio-n of the,' Vth centi-y. It will be

I I.l I e1 tint early int the cen tury LK Attoriy- Gen ral

tru-ssed that. ta modify the terms of a conttract from t; o-,f

advertised would result in a contrat wi thot the benf its of

mcetition from both actual and potential bidders. Later

ni the century the Attorney Genera I fi rmly stated, It i a

. I y to invite proposals of a ,ertain sort and then to

reject tht-!i for proposals of a different sort, which were

un invite-d., -a: d the pos-sible acceptance of which co ui J no

have been ij enera 1ly anti, i )at id.

The o rt of 'lew Jersey nave consistently fol lowed a

ri t. test ' n m aeaures t he material i ty of deviations

oth by n actual prejudice arnd a potential prejudice test.

Tho 190 deci:;ion of Case v. Trenton, already considered,

n (e trend for tle strictness of the state's roles of

re;pon",ivenens. It will be recalled that in that decision

1n findina th e deviation material the Court pointed both to

the fact that the deviation had resulted in unequal competition

,ind that other, milht have bid had they been aware that the

0.11,dit, irons in the invi tat ion woul d he wa ivd. A subsequent
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Iower court doi ion indicated f hat in Aeter i ing whethl-r i

defect impacted adversel y competi t i ye hidd i g twj factor,.

had to be examined: (1) whethe r ?f ,quir'em-it e irig

w i ed prevented anyone fror, biddirq; Hrd ( w) whether r fI

those who did bid did so uipon at equ,i foot nq he %ew

Jersey Su pre'Ue Cou t' more rec n t d-c is on i i 1 1 de

t e rn i n ea r I y i 1 I u s t a s ir i p, i c ati on r, f a

Stotetitial prejudice test and poi nts out that encern f o the

integrity oF comnpe ti t. i ve bidding i 5  the La; i 1e n i n0, )[p I y i

u r strict standard. Holding that. a idde,"', failur, to

u '-s it required L ert if id cheeF c .; i, h is bid as s.(:uri ty

r-)dered the bid nonri-,'ponsiv(., the Court focusr.d upor the

f i t that the presence ol the condit ion may hayv deterred

potential bidders from bidding who may have bid hod tney

known that the cord ition might have ben waived. The Court

Lncluded L)y stating:

Fxanination of all of the authorities to which
reference has been made has led us to the conclus i(,n
that the efficacy of our competitive bidding statutedepends uponts rigorous enTrorernt.--pro-a -a

relaxation even to the extent sought in this instance
would make necessary an evaluation in future cases
of sensitive, subtle and subjective criteria, and
su.ch_ a practice dees not harmonize with the underlyirg
ohjective of the 1egisla-t ur-e. Accordingly, we hold
t-t-th efendant ' nronconf-ormirig hid was not subj, U c
to acceptance hy tko township. '

tubht-quent decision,, of th, nourts, of 'kew Jersey have

indicatted that a re uiremerit is material and may not bo

w,ii ,d when potential bidders may have been discouraged from

i, ing due to 4t.s insertion in the invitation, even in



41

,,pite of the fact that actual bidder', would not have been

[rejAdjced by ani award to a deviatin,; bid. [he LW',t in

thee decisions to measut- ilate viality, therr,fore, was r;or(.

thi i... ctual r rejudi e but rather wh tther ,wa ri to the ,! >-viatir

tid I. oulId have resulted in an tw'? I on a standard dif fret

ro ; that i dvert t ed and the-refor, r sul tinq i n an i ward

ithou t competit ion from all who m . ave part i (i pa ted had

it ren ,ienera] ly known the rehuiremi it would he waived.

While theoretically any requirement may !)e adequate to

deter potential bidders, nevertheless, Court's applying the

potential prejudice test have found certain deviations

i :tteri l. Pecogni7ing that ac':iieving the qjo,1l of economy

in ; ubl ic contracting might be unnecessari ly trustra td by

too strict an apol ication of the rules of respn niver(ess,

SU P1e decisiuns have permitt, ed the waiver of viwhat are termed

technical omi -,sion,  in the form of the hid, apparently in

the hel i ef that. in) o doini there would be no possible

trustration of the policies undIrlying competitive liddi n.

0nr exapIle, In one %(,w Jersey detision the .ubmission nf a

hid bond rather than i required certified check was foun;.d to

ht, an immaterial deficiency %ince it was felt that no one

was ,rfevented from bidding and all those who did bid competed

upon an equal footing. In a Minnesota decision a condition

i,; a bid tha t the Government remove compet i ti on from a

:)r ivotely owned util ity company was deemed a minor irre iularity

rdcouso the franchise was about to expire and the, fact waa
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known to all bidders.

It has been ni cessa ry to iIIU tra t, the potentiaI

t' Cj LJ ,ce test through a d icus i on ot sIit' de 1 ii r,

piin'arily because it is difficult to detef f its str-1,t

application in decisions by the om1ptrolle '1i n1e leveral

cf the Comptroller's decision appep r to hay, been reo ved

,,;,on the basis that a, award to a re(rnonfr:rminq bi d wou d

,i rt result in a contrat which was offered to a11 prosprctive

!,iddtrs, other d cisio ,.ni decided cootemporzineousIy with

t tece decisiuns, were decided on a ba is i onicm tent with

thetest of pot(ti l Iprojudi ce. P.s _beqiint ';ections of

h i pa -r wi 11 revea I any pr i ic ii e i ; (c, i. , ten tI y

a i e d Ly the oomi ptro1 Icr in o;'aking decis 5 on s of re ponsi ven: ss

it i thai f a( tual prejudice.

A I .( " decision serves both to illustrate th2 apparent

aipp lication by the Co:tiptrol Ier of tho potential prejudice

test while at the sare time pointin out his ap plication of

strictly an actual prejudice test in other- situations. Inr

the decision the Comptroller held that a bid was tonresponsive

when it failed to ( omply with r invitit i n requirement

Kit a water c'cape hole on a water ,roter be IHaced in such

a ;ian n 2.r as to insure anainst tain:(,riny. Pather than app varinq

to i leasure the wmaterial ity of the dov iat oi nin the, basis of

whether it provided the bidder with a (:o pti tive idvantaqp

over ot her oc t ial 1) i dJ ,r., the I mm 1'tro I 1 ,r s e om d to foCus

u p r a l nee1d to n1sort' 1. Oi)peV t Vion (11d theW opp)o rt uni ty f )r
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all prospective bidder- to part ic i pa t when it wa ta t(,d

If it be administratively determined that
the needs of the District of Columbia would be
best served by meters so equipped, or, . that
such guards are not needed to p), vide a ,ufficient
degree of protection from tamper then the
proper course is to advertise for such meters on
specifications setting forth what is wanted in
sufficient detail so that prospective bidder: may
submit their proposals on an equal footinq, or to
accept the lowest responsible bid actually meeting
the specifications heretofore advertised.

li. wever, in an earlier decision the Comptroller had held

tiat a failure to furnish required descriptive data prior to

'id o )eninq did not require rejectiin. In distinguishing

the decision, the Comptroller indicated that the failure to

furui:,h the data firior to opening had no impact upon the

;,r :e, quantity or uality of the items being procured and

the f-e the deviation (!id not go to the sub-,taence of tile

,iNd. o meetiot, was made of the fact that the requiremient

to f!.rnish descriptive date may have deterred pro-nective

bi idders from bidding. Moreover, is subsequent discussion

.Jill reveal the price, quality or rquntity tes* is a test of

actual prejudice rather than poteitial prejudice.

Ac.tual Prejudice

Principle expla ied

While actual prejudice his been utiliz(-, along with

potential prejudice in making decisions of mot-riality it is

discussed separately because it appears as if some court

,,. i e n, hove l ewed this printciple stalely. More



i 1tpo t Uan t Iy f r om t he ta n d 1o i nt o f r i I pr ocwr emr t L

aiPp eIr s tha "t th11e Comptrol Ie or enera Ia hc bulit i ys te!- sf

t)i d r espon si ve n ess largely around fie ceptC o f acLu alI p r-

udi~ o and the rel at ed pr ien i p Ie of oh]) i ~t iuon Forc t hi- r ea s ~n

t o il Iu st ra t e t he sc p r inrc ipIe s, d ec.i si ontis )f t h ( C o mpt rol Ie r

wjilIl be utiliz~ed to a qreater extent than i n the previctis section.

I~s aipr~lied by the Comptrollr ot- h e p r i rc ipIc of actual

p)rejuciice can he stated as follows: Any hid dev iation whic h

if wai1v c . i ic(Ih t r(2s ul1t in a -om pe t itiv e a dv antLa qe forr theP b I deCr

s u bu; t t i r 9 t he d ,v i a t inr h i d., o r wh ich i F~ I c, v dk Li be e' re td

af tece h id opr l)(,nn n w. 1. u res %u t i u tu Lion ri v, h i c n t he 1)i rd

m i oht 1 b e gi .en a n (tjp )o rt I I it Y to0 elIevt to 0 ( ua I f' f r ivard

ajf t er i;:s er v 4n t he hid61s o f h i co ni pt otne ,i 1 ~a ,71:

d i-)71o.t i on a s i t a cce-p t anrceo ini( t beo t-ej aid ic i i t the righ;ts

c 7 t h er a -- j al11 bid ders.

W hen aIn f- 1 y in n t h e test o f a ct a r,- j u I ce L tn poteu ~1

fr p re j ud ice a ris es u n e t tw cii 4v - m-,e s it1, a ties. T he f ir st

c o ns is ts of -,i tu a ,irn ns i n w h i ,h t he bi dder suhmi L-1 ) dev ia J ig

Idand the Governien[ el ects I n ,cc ep t t he( b id in the( frm i

so u i t t ed. 1, Who t he r o t her b i ddur s m i (I h t he Pr ej u d i c ed by I u ( h

a ii ac t i on dlepenids upon whet her or rioet they were dnpri iv'.. ),f

t 'mi a 1l1e to a -om pet e upo)c)n iconlwciw basis wi th the nonconforming

P . T.secen(J aspec. t. in whi r:h the notent ialI for prejiudi cc

re' e u*ts i t selIf i s i n t ho se s itu at i i n whi c.h a b id der? i s

I'i ct ted a ! o pt ion tito co rrec t h is bc deviation after bid

i ncg to coniform w ith t he i nvi 'a t i on. Under t h is ,i t ua tion
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the poteoitial or prejud ice arises because a bidder would

obtain a compotitive advantage by being able to elect to

qualify for an award after observinj the bid, of his

compel tors. Decisions ol th)e Compt rul 1 er i luztra t.

application of both of these aspects of actual prejudice.

Actual Prejudice and the Rule of Price,

Quality, Quantity or Delivery

With reyard to the first aspect of actual prejudice,

the test utilized in federal procurement to measure materiality

has been, as previoiAsly indicated, to determine whether

deviations from invitation's have more than o trivial effect

on price, quality, quantity or delivery of the work required

f the bidder. In this regard tht, Ciip tro l r nas stated

the following:

Under an advertised proLurement all qualilied
bidders must be given an equal opportunity to
submit bids which are based upon the sj; le
spccifications, and to have such bids evaluau ed
on the same basis. lo the extent that waiver of
the provisions of an invitation for bids might
result in failure of one or more bidders to attain
the equal pportunity to compete on a common basis
with other bidders, such provision must be considered
mandatory. To this end, the decisions of this
office have consistently held that where deviations
from, or failures to comply with, the provisions of
an invitation do not affect the bid price upon
which a contract would be based or the quantity
or quality of the work required of the bidder in
the event he is awarded a contract, a fai lure to
enforce such provision will not infringe upon the
rights of other bidders and the failure of a bidder
to comply with the provision lay be considered as
a minor deviation which can be waived and the bid
considered responsive. '



The test c I- priLe ( quality, qu IL ity, or ielivery ian

be viewed as fo Il owi nq a tur (IIV fI-01 a te(s t of actud

L,ejudice which focu-es excLusively up, on whether a bid d J

cotains (oiipetitive price advantata, in ubm i tti 3j a vIcl tin y

L id. Thi would ap pear to be true hecause it is c o!iceivaiule

t3 at an , e tion dft ec t ouant ty, qua 1 *, i ,:dor t 1y q

wod ,v, an i ripa t upon Lid price a well. Th; ,et hhat

ht iri * , jua 1 ty Iu a inti t , o r d c , , 2 , y t FSt I o o0 o0

Stud 1 a th vr thani pate n ti 1; re a td e j o p pareo n. )l c, 'y

f ro:, what t h. Comp tro 1 1uY t tes , L u t t. but a I f roi, h,

fact. t nt t focuse ', L, 0On the imlpact o the d(vihjv i oi n rathe,

th the reli 'remeit 1 istcd in the ivi tatior; to : e.,, c

;a cerial i ty. By doi n (:. it is possible to f inu . d . i at; n

in;ater i in spite of the fact that Lhe requ i (ementi tro!,

which :t Jeviates is. potentially sufficient to deter prospective

der, fro bidinq. t he'u. howev.r, the deviation ha a,

:pi t upon ;rice, r any other quality whici miqht peruit a

i ,l er tu r t i it cop.,ti tive advantogr, over other bidder

i f to Ct j 2, c0st , iod tiius the a moun t of h s 1)1 d, then

,e .i ation is con, idered materi!l

.Ac too 1 'rej ud ice and the Principle of

'Two Bites at the Apple"

Due tV d genera] following of at. actual prejudiLe test

thrui .gh uti I ,,t ion of the price, quality or quantity test,

th( Compirol ;,r i,, d in the past found certain deviations

i a _er a i I t) Le(n, n.e it was, fel t tha t the fail ure to con forim
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fiad 'iu impact upon any oft th e~e ch ar a ct er ist I s. Thus,

for example, until 1959 the failure Lu furnish a bid bond

was ( ons ider'ed to be a r.inor i nforwal I ity wi i ich cool d be

wa i VEd. Under a test which measures, wrilerial iLy both by

a ct uadl pre j ud ice an piJ11o t ent ialI p rej ud ic e such a ,rqu iremen L

would bie material since regardless of a lack of actual

pre (-i ace , thle requi remenit way have been suaffic lent to deter

po.tntial bidders from biddIig. i whw 'rthe

oi;ptrcior lollowed anl actual prejudice test, it was necessary

to ueviclc a tes t vuhich would enable hiw to id a deviation

riaterial that did rnot provide a bidder a cormpetitive price

a Jvaiitaye wil iLa the saime tirie rema in :.urjs i,.to n I. w' Lb the

ac to, preLj id ice princ iple being I ul1 owed. Lonsequer. t I

trh', Co:;;)trol icr devised Iha t is generally known .;, the 't,.,-o

bitles at the apple" rule.

This rule addresses the sec-;)ud aspect of the actual

prejudice principle and stands for Lte concept that a bidder

is not permitted to correct defects in his bid after bid

uper'ing if it night have the effect of placing him in a

p051 tiori of control I i rij h is eI i g i 1 i ty f or arI; a ward . I t

iakes material any deviation havi n ( th ue ef f ect of giving a

bidder an opportuni ty to con I rol h)i s el igi bill ti regardless

o f i L s ef ficc t o n I ri c c, (Iu a Ii t y ,gra~jntI i ty o r delI i veUry .

iA a II na t ion o the C 0111J)trVU I el'' s thidng i rig v iew a,. t c, the

'ateri alIi ty o f a fa ilIure Lu furlI'l i a requi red bid bond both

illustrates the developmnent of the rtile of "two biteS at the
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a ,p le" i n d hIo, the C:(I cC t ,v e I t(:o It 0f , , 1, , j 0 d

to c rea t e an ) a , F t i,,r i o :f

T 'I e r I vF 1 e i i I I l ]

I I e a I rh a 1 ' I i t I I I I l I I I I I 

u ni fo rm 1 Iy he 1 l t ha F fit rr iS 0 t car d o] t f U I 1 t e

was iot a 1o t i ,.i i i c t ti t r (l e i t i (11 , i-v t , , i r .

a1n alu t omIat c f in d i n of Ii rpIii P,, i i v L tia I

he fa i lure to provide , i ti nnr, w1) r n . .... F, .h i

dii u t req it i e ime diate rc (j I , I i(o I t vi I i h

coild he expla iced aftor bid o niiq arid ii or profer facts

w: i w i ved t,, thi c t r I i ori fffi cer i- r t-vent it was in

S te ,est ) f te e ht ovorfI mo n f tc d)o , .j In ri i jurjc i nr the,

?'it Ie:. behind fnl lowing t uch a rul the Co:1rtrl o e s t t d:

A hi id lond is more I y a gua rantee that i ri ever L
the h id i acce, jt d the i ddier wi 11 execute t.h. req, i red

or tract lid fjr ni .h Itre reqiu ired p(r Fo t I'I ri(e t, f d
t t the fi i u r e t - ; u h ii I) c P i) id hind d sr,, (Iot

a f f h the ega I fr )1 j qat i I I 1 ha w hen the )i (d i s
!L c ep t r )I t h i r i ) s . ( nt r a c t bi n d i ir q ( Ii tire con -
tract r t o ir, r for I Ti a , rdance with the terr s I f the
acc ,It ed hid or to iv the U rited States any da mageI
r t F i t cr li f a 1 u r eo t o do -, o

Th t C(ii 1 t r(1l eI r I re, , ted the f i lure to fu r n I, h a

hid h, nd in hth Goverrient. procuremerits and Government

property sales in an equal fashion, often citing in each drea

dec is ) ns rendered in the other, as autInority. Thec position

taken was that since thv fai lure to fIrni sh a b(ind had no

effe(t up)ir t h o prir of th( woirk to he performed i t was a n

iifora I, i ty which c tol(Il ki, waivd. from the dei isinr , it
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ap , r5 t a t i t was f e t t. h t ri, , the evi a t. i onI d i d 0,

af f e t I i c c , iuI I i t y, (r I u a it t y i t w ,' o f rv j u d ci a I

(t h c' I- 4 i I t! d c r e on . i dI - I -, u c h a I d t, v i t j of)i ina t e r i 0 1

C, n pt I, 1 Or I e i !Ic a tf th at where the fa i 1 u r' to furi

j d kb)o nd tv0 a isfld1d v c ft t1ue f, o i d d Ir u it aware rit,5 oi

thec requ i r e en t, or bt ,iu' e Lh re o as in it f i i.n? t i , to

, t ,i n a L o d , t be d v i a t ion w a ,; in wa t or i a I arid th, b i d

: c I 'ao . T h e olly rel basi, for 1,h r 2 l.,, of a lid

*i, ttt t e d .,ithaut an ,Joq ui Le bid t ol cs if till! defect

.t, owe to tho bidder s finncial in)ability to ,lwtl ify for

: bond. In faict re I a :d was the ra I,, that award

. e rmi t e d even wh ,re ; he 1 dde r haId a ci ri i ', it i i SI.. r y

f ibin ittinc d , fec t iv 1 boli or iot uhmi ttinq t hr in t I I 1

At v, i ti 1 lie t he (- en I c is ro va J I ed upon the,

(:'i roI I e r i, in effort to have this rule chanqed . Iit

l'> the Screrarv of the Treasury made one su Ch effort.

In o t t , r to ',.h, ( o p it ro 1 1 r he pointed out tia t ; art i -

(i a t i ddor itd consit et ly failed to accompany h is 1d with

a bid bu , J rli d had, i; effect, tajken the position that based

0 ')n i t I w i t ro 1 Ir G(en, ra 1' dec i si ons there e <i s to

i 1 r i I;h t to d isr qaYd )id q qua r,in tee re qu i ren ert 1 . The

c,. rt.,rv of tile rca ry ak ,d i f it would h pe r i, ii ,1e

t i ,forim the I, idd er t It any bids he iiiqiht m k in1 t.e future

thunt : i ir ) ( r h nd woul Id h) r i t ted. In rms 10i0o ' , Ii, P

,iI r i i ,r r ( i (a I t h It 1i (: h i , ct. il won 1 e iii )(.r -

j. s', 1i l e.



The net r(sult ot ._! , tnp r oI 1 's rj I on bid

,onds, as it existed at thlit time , wis thi ! dtil bid openirij

the Contracting Officer was rt iuird t, rake jini investigdtior

as tu the causes of a bid's failuie i, provide, a proper guarantee.

It investig,.tion showed that the hidi(ers omission resulted

ftrow' an oversight or some other excu ,ibt, c, rus e , , opposed to an

inability to obta in a bid bond becju.,e of financial stot us,

award could be iiade where a bond was so!. .tted subsequent to

o er; i ng

In 33 Comp. 6en. 532 (1959) the Comptroller Genera

altered h is position dramatically, while simultaneously

an ",uncing the "two bites at the apple" rule. in the cise,

the low bidder submitted its hid bond twenty-eight m i nu tes

after bid opening. The invitation clearly indicated that

vis w thout Lid bonds would be ree( ted as nionresponsive.

,s a result, the agency rejei tel! the bid. kReIying or the past

ec J is ons of the Comptro I 1 -, the hi 1, r Lootes ted. Whi 1 e

Ilr4,lin j th at uiide, r past rules th!ie bid was responsive because

the deviation was minor, the Cum ptrol ler announ;ced that h,

ould from then konwatd consider the faiiure to r rovide an

aiquate Lid bond a material deviation rendering a bid non-

responsive. I r (.xplainir, y th(, reason for the change the

L Cm'? t r o 1 Ier s t t ed:

We have been advised by representatives of the
Department that in some areas of procurement, the
net effect of this rule has been to make it possible
for "fringe" operators to decide after opening, when
the bids (,f more responsible c(ompeti tors have been



made known whether (r not to Hitteimpt Ita become eligible
for award. It is stated that responsible bidders of
experience have no fear in snblittinq their estimates
as bids, and that surety cow pani es have no r lj t tdrcU in
guaranteeing such bid,,. The "ffringe" bidder, 'jr, t i,
other hand, may have difficulty in obtain ing a Lin bond
unless the surety has some assur n e thit tie diiioun' bid
is sufficient to permit the su .cfssful rxecution of t e
ccntract. This assurance way couma, from t e knoviIed(qe
made public at the time of hid openin( . Thus, i , ; fringe"
bidder submits a low bid which is out -if 1 inri i'h those
submitted by mt r experienced iind resposu ibi' I dde s , he
may be unable to qua I ify for a I i' ' )nd . . . .

It is bel ieved that the effuct of t h present rcr, cedure
i to make it puss i Ie for so n e hi J.rs ti dJb tai n two bites

at te apple" . This i s riot only infai r to other b idders but
. . . contrary to th e p rpu ,e', f statu 1 s (ov : r!ing publ ic
procurement . . .

"he net e i ect of the forco irj wo ld br dctri-

ml;ental to fully res r)io sive arid Yc- p u sile .id,-d, ,r , a-d
could tend to drive them out of c,::rpetitifr in t.i(j,,c
areas where the practices described occur

That the change was based upon concern for .T ual

Cl, dic e was indicated in a later decision ot,  the Comptr,-l er. I,

-,is decision it was stated that a tequirement for a bid

tc. nd should he strictly enforced uIless ii. ci elarl/ appeared

that a waiver of the provi,iuns in favor o' o ne( bidder -. o Id

not be prejudicial to tie ri(hts oI other t,idders.

RelaI ivo Actu, I Prejudice

e fact that the Cump I I e er General ha tended tG

I,',r a test of actual ,as ,_plcsiPl to potential pr j Idiceis

dlso apparent in ever lI trendr i rid decisior,, of the recert

p)ast . While t ne f in, l (-hapt rr will amlr n ss many ar as in

greater detail, it is perhaps hol 1t to cin, i Jeti s o f iF

these trends as whole, 1lir iot unly do thi,, serve to

demonstrate i propensity to make dec ision , upon the basis of

actual prej ud ic,', ) ot they ,lso se re' to piilit out. that in
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many si tua t ions the Cump t ro 1 1e , tha, i Ie l to fI 1 ow his own

announiced test of pri , Iua i ty , ju inti t.y ,i delivery.

R ather t h an f olow this test, which is more a o t,, Itj t r,

tilt 3a rin j actual prejudi ., the C ;hipt,ro I I r Lppedrs In I .c I

,r isio0 s to be fol I ng a mor, ci u r it v,, e t, Cefxae .i [;r

',et er the evia tiol, had a s:gnific int ii,, pa t n tP h f:

reIt ive st.ar ding of the bid.ders. iheth.,r thes !-e ri end "

r oe;,-osent an,, overall shift in focus or are lii: itd t0 tceir

t t patterns cannot be ,ietermined, but clear rI such a

1,. o tive test if actual pre judice has bro.,dene; the rn e of

-cce;rtability in certain areas.

On somre occasions, when ,Ill bids dve be,_ n nor responsive

ii the same repec t , the Comp tro 1 I er has permi Lted the

,, _en y to accept a low nonconforming bid in spite of the

taLt that the d,viation miqht have affected the price of the

V)i. For example, in on- decision the Comptrcller found a

id accPpta le wtiere a Li dder had represented that his

r ie (s were based on the rent free ue of Govern,;,ent property,

b,,t ', i Ie t, c (lnform with the invitation's reui rements

,_hat im suc h cases the L'idJer furnish evideice at the time

of Lid )peunifj that it had the right to use such properLy.

i( eci i on w s based upon tnhe tai_ t.,  that if the rental for

The ise oi the taciliti es was addi. to his bidI the bidder

wou I d '; t i ) I have been ov by mo ie than $ 1 00 , O() aL rid 1 hit

a i1 ,t he t ids ha,. been equally nonrespons iv e in fail i ng to

C C,, Irm Wi th the invitation's Government furni she; )roperty



requi rimen t s. Under the r ums t an 'L,, it. w.,, teIt tho t

si nC e none t thr Ihe 1)i bidders wool d ha v,, been prejudiced

by a.ceptancr 0 f the bid, the low L) i Hel r couldl receive the

awa r . In anoter decisi ot, the (oip t, o', er found a bid

a(c table ev .i t hou( h it fill e, t t fr'mpl y with the invitation's

duI ,,--y I f t: r ei , t t 1 n 1 u h it h i d, f d i I (1 t o c crn I y

i n t e s;o''e respect. I he Coripl r c II i dv i, -d the arjency

fti t in do t h . irC u1s t.a ne i t u 1 a1 ' j'"I r ' .( the Iost

.'v n taijeous hid s n ce o n nt, of t,',n r K ir Woold t.,

. (ji, iceIl by acceptance. In these decision, the Comp,.rul ir,

i, effect, found the bids acceptable vihile at. Lhe sa 2 time

a dinitting that the deviations wet e material. In r iti t -r

r ase did there appear to he any concern tnat the ",overrioen t

mil.y have deprived itself of the opportunity to obta in adgji-

tic nail competition by not r,.soliciting bids on th* basis

wni hr award was eventually made.

In a series of decisions involving option and imultiyear

bi dd i ng the Comptro I Ier ha, a I tered his posit i on to one of

ii.easkiring the acceptability of the bid based upon relative

pri udice to other bidders. In both of these situations the

inv i tat i uns have requi red that each unit price bid on tie

opt i -n or for the muI tiyear requirements be the same as that

bid on the base period. While the general rule is that

failure( to tol low such a r-n.quiremr t. renders tro bid nonre-

sponsive, 'tar tiq i n 1965 lhe Comitrol ler gradually began

tu ' US oni W) t her' j i Iu ' to obe y this r e(ir ifil nt was
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prejudicial t o o ther act .,a h idd ,r,. (I tt-, y,-r the

Coinpt ro 1 1er ermI t ed awa rd to If idd Vho vi I a tea the i vi ta -

tion i ,v h dci n, :t ioll lt V s hi q he r iin the I, j, p,, r c u t

wh s, bid was low on hoth tue hale (o d t h. op ion prices.

Later thi': decision was rel ied t1o , uo f iri d ) hid a ceot t eve'

t Lou j h fhe hil der had f, ii d t o i d oi ,o I ti year i n v t i oil

the o.me un i t price on ,ic: it I to i -r ac's i l sub.e. qut(rt, y r. j ,

re, iu rud b.1 t he i n v L a L-i one *I., iP the ue I e( 1 r 1 y

i d i ite that the Co ip tro 1 er i n dS, a u t i q t(i e m Li F 1 t'

,,f t ,, doe v i a t i n w a s I r i c t I y C r 1 Ce r I d w i hit w hether t he(. "

, a l i o ci dde rs were p rej u dic ed )y t,' d e vi at i i w hedI

t h a t ihe d e i a ion s were ir 1 a t -i a n c (- e e n i f , the r

tidd(,rs had disrefqardecd th1e hidd i , instruct i s th eir ' id.

Ill I d io t ha ve been 1 owe r tha n t he dev i a t n S i S i C e

0 :1 adv a tag e qainedi by u ibalancing su i is , t i- op portu-

nit,,' to hid more on the early years, thereLy obta ii g funds

f or l)e tnti re life of the contract which potentialy may

b roivecte, it would appear that such a deviation does

oiff rt r Threfor , measuring the lateriality of tie

deviatip!, based upon it I imipact upon the relative standi n,

of th. f , idders wn: t aIe1ar to violate the price, qual it/,

u, n t i ty o r d, I i v o, v t ,t

, d , v ol , i i tIn e ru I e s r , o rd in i t ie

i, c t.,,, ta i it y (f t, i d w h I fa i I , to dc knowl edge i in amed

i,:-n t provides a vi vi d x ampI (, of o h ifL t nwi rds at n r,(

re 1 t iye toe t of tl l I p r, j id ice. Pr i or to Id K5 the



Ca:optrol ler followud a strio t Lust when ieasuriig the accoeptd-

b*i Ly of a bid which failed to acknowIe 'je ii amendment.

'.%'i re the i d de r f a i I (d I u j ck iowl1 cd q( a ny i I I I t, wh i h

htid 111. Offect IpJ-l tnie [nIic(., gual it.y kl quant;ty of the

wo k, the failure to icki wlldge w,,, considered u matre.rial

; vi tiun and the hid was vejected as tronrespons iye. n

the C0iiipLroller indic:ated for the first tiwe that if

t ,riendmeit affected price, in but a trivid Ia (shion ti,or.

fc . iire c acknowledge the amendme i t would b- coric iider,..d

a minerc d,:viation. At fir'st the Coiiptrol Ier appI i;-d this

r-e ui i s rol strictly, looking soey to the a mount of tk.e

l I d change, wni Ie ra kin, n. ef f r , to c ompar e the re 1 d L ive

n i fican e f the cAadge to the nvi all cost of th work or th,

t t unco e t,..;ee the low iti n.xt t2r bi. Later. n

a i n,,  de,- i , n i , th e ae t(,l lrt i l i, oed concern itr,) u, iv

rh iti oabsoIute value of the change., but also with whe, o-,e

i v(ure to a .knowledge was prejudicial to other- bidders.

in 19 6 the Com ptroi er announced a specific, test to

he i tilized in detLrmininy whether a failure to acknowlt,:lge

an amendment was a material deviation. The test was two

or)n,;ed. First, it w.is stated that the a eineidii e nt s impact

up on price had to be t, iviaI i i tself, but that in no case

wo.l I a ch inor in excess e i -$200. 2 '1(0 he cons idered de i- nimus

( i, it was anrioun. ed toi,it the unacknowledged amndment's

;, pa( t Iu ,t iI o b e iris i in i ir ant when comparrd hoth to the

tulaI cost ot the work and -Ite dit ferance between thu amount



1)i d in thf)e Ilow jri d nex t hj ih , hi (I. n i I Wi I 'J f II

aor eight ycatrs T h en i n 1i ) Lh e om plr I I I m I p 1 ete

18Mi degree change f r o in t he ,t ri f u ii Ii , th e pr

q ua 1 i ty a rd LI u an ti ty t t-, t he h od t u ' 'iJW d 6 . o 19 1) In

a de is i onr tha t y eadr h e d rup edJ t he f pt ofl 0O of his

e arlier te st. F i rd ing t h at t he f 11iI t U d k tOJIdJ C d n

a lendment o Ifct ing9 a ch a nge i n p r i (e inr thIte a rj)u nt o f

t, 6 . 0 v. as aI i n or i n formoi lity h e ain r, t -c,: d:

!1 JQI do not bel ieve tlat cuny spec if fir f igure
may be determinative without reference to
the pa rti cu 1 a r f ac ts. I ! tha t conncr ti oii
it is our view that whether the chanige
effected by the amnendmnent is trivial or
negligible in terms of price trust be deter-
niined in relation to the overall scope of
fhe work and the di tfference between the l ow bi ds.

f~ ollowing a test that, measures the material ity of a deviation

in relation to the total cost of the procureme~nt and the

difference in bids rather that, a strict rule Of price,

quality or joantity it appears that in this area the Comptroller

i s foll]owing a more relative test of actual prejudice than

he once had. At the s ame t ime th is c ha nge repre sen t s mo vemen t

farther awiay from the principle of potential prejudice.

Ob1-ij a t i-on

Principle Expl ai ned

A further principle which appears to be utilized in

determiining the icceptab i Iity of a nonconformi ng bid can be

termed u princ iple of ob i qat ion. Di scusc ion of this pri nc 41 r

appears in many of the (CompLroller' s decisions. [he principle

of oliga tion focuses tipmn the G overnmient's abili ty to b in d th e
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bi dccr upon dcept a nce to tho:.( term . and conlditions advertised

11 t I n vitat i011 he principle ha, been e/pressed in the

< n ( wi n terIIS:

Nh,'e there is any substantial queLiun as to
,4hether the bidder upon award could be required to
ptrform ail of the work called for if he chose net to
L I inteqrity of the competi tive bid system
requirc> that the bid be reje( ted ... unless
the bid otherwise aff i rmati veiy indicates that
the Lider contemplited performatice of the worc
jr the item is not to be awarded.

The concept ,it obliqation as a 1,rincit e cceptabiIity

, tY s ignit i-7ntly different from th', pr in, iF I-S of

p tential prejudicu and actual prejudice. While those

,ir':iples are ut i ized in measurini, hether ,o deviation is

. te' l i1 ; r l:,a te i a I the ob I i qat. i pr i ii t , to s s riot

n he .i:t2rial ity kt the deviat ion, lut uio whether

t t ac --ons ot the bidlter mdV have uvercoie the deviation.

. e. e ently , wher(- an obI iqa, io , to perform in accordance

vit t n iIv itation is f (;;jnd it does not Jatter that the

bi ,der' promise or offer was qiven in a fashion other than

that reqaired by the invitation. As the follc,1 ing examples

will illustrate, the Comptroller appears to utilize the

J'i gal-iun principle in those situations where the bi,: as

sjb 1,tted mi(Iht provide the bidder with an opportunity to

n(,rd guess " other biddors after bid opening. Thus, the

,,L iHqotion principle appears to bi, related to the Comptroller's

t.wo bites It the appl u' rule.
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Application of the Principle of Oh!liqatiorl

One area in which the Comptroller has uti I ized the

,,bl igation principle is that involving the fa 1fur to furn i ;h

a bid bond or the furni shing of 6 deft t i ve 6 I hrnd. -wo

cases serve to illustrate how tho obI iqo ion principle l1as"

carved out two exceIptions to the ,n e i I rule which requi s

rejection for such deficien ies. I n1 e d, o .i ion tue invi t tion

required that each bid bo accom ar ied h y bid bo rd Iu' anteng

t hat the bidder, if successfu, would uxe.ute py;ocut

bond. Whi le the bid bond submitted by the low bidder

failed to furnish such a guarantee it did obliqato the

surety to indemnify the Government if the bidder failed to

. r into a (untract "in accordance with its bid." Since

the bid was subitted on a bid foe that required thu bidder

to furnish a payment bond, the Coptroller reasoned that

there existed an obligation enforceable by the bid bond

because the failure to furnish the payment bond would bl a

failuire to enter into a contract "in accordance with its

bid." Consequently, the bid was louid responsive because

the ouligation was identical even though the bid bond was

iofective. In another case, even thou h a bid bond was not

signed, did not bear a ,orporate seal, and showed the wrong

invitation number, the Cumptroller found the bid acceptable.

This decision wds based upon the fact that the bond was

suhm;itted with a signed bid which referred to the bond, thus

clearly, according to the Comptroller's reasuning, showing dn
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intent to submit the bond, thoreby obligating the bidder to

its provisions.

In many decisions involving fajilures to acknowledge

inv i tation amendments the Comptrol I ur also appears to be

applying an obligation principle to determine acceptability.

Wt i e the ge(,neral Iru le is that the f a i Iure to acknowledge an

amend:ent affecting a material chan(t- resul t., if, Lid rnjection.

the Comptroller through a series of decisions h1,,. created a

significant exception. The exception is termed constructive

acknowledgmment. It essential ly provi des, that where a bid on

its face indicates that the bidder hal knowledge of the

amendment prior to bid opening he is obligated to comply

with the amendment and bound to perform all of its changes.

As a result it is felt that he is not presented with an

opportunity to disqualify himsell after bid opening by

arguing that he is not bound to perform in accordnance with

Ine amendment. Applying this principle in one decision, the

Comptroller held that a bid was responsive, in spite of a

failure to acknowledge a material amendment, since by bidding

upon an item which was only listed in the amendment the bidder

had constructively acknowledged the amendment. In another

decision, where the am ndl:ient not oniy resul ted in a mate, i al

change but a I so extended the bid openin. date, the Comptroller

round constru tivi, at knowldgment and an ohl igat ion to

perform all of the c hang 05 in the amendnent si nce the [i dder

submi tted his bid hba ri ml the new bid openi ny date established



b, the amendment.

In certiin situations the failure to submit. a bid

sample as required by the invitation may be a sufficient

c.,use for" rejection. Howevor applyi nq the ob1 I ja t i r, n

principle, the Coptroller has found such a failure to he an

.;:1,a t0 1i d Cvi At ion in cer ta in s i t.u,i t i o ,. F r exarl e , in

o'L, r L2. nt (ICLiS io0 it v. s held thtL since tho invitatio s

spec it icains aIde(u.i.teI set forth frie Govorr,'ent ', requirements

ari the bidccr had hil i o aco !-daice with th,' s .ec ficatiors

lt, w :s -aliiated t(, p rf ,rmi in ac ,ucniunce with th- ir;vitation

' spit e of hi s f a i lI 1re to I urni s h the bid s-uiple.

Deic s 1 o s i o I ! i ij c: b i gju -,fis h i ds f u rt ,', i 1 us t ra te

a ' I I t i o n of the I b i it a t i t p r i ic i p 1 e. T h q e ii. r a r u e

I:. GI., e d by the Couptro ) er is tiIa wh r e a [i,, as submi tted,

i .. pable of being r-casc, nably ur, iIrstood in tmore thd n one

!, s ib Ie way then it is (onsidered ambiguous and must be

riete( as ronresponsive. The rationale fo, rejecting such

bid is that since the contractirmi off Icer would be torcedJ

to inquire after bid opening what the bidder intended the

idder would be provided with an opportunity to modify his

bid after opening. Where, however, the bid o, its tace is

capable of but ()ne reasonable interpretation ind this inter-

pretation complies with the requirements of the i nvitation

the Comptroller his held that the aibiquity does not require

,J- c t ion since upon acceptance the bidder would !e obI iga ted

Lo .rufo rm in accordance with the in.,i tatior.



As subsequutlr d s~us ion wi I I i I u rt.e, , Coti r'.l1er

often dppcars to ,'r ach quite a distant.e t,j I 1, 1 the exi.tence

of an obligatiui. Curta nly the illeyr, fr(.ft tIt the C,['tr . er

states th.it there s or is niot an o ol i' on .uw, , t(r, t vi t'

the terms of the invi tation t;e,, m r, tnt a j 1 1, 1 y

the same decisio)n woul ld L) (r rec he, iii 1 1y , ,,t 1,,,u'.nt. f- ,urt

proceedings. I i ma ny decision', a StrO ij I , ill'! 0 cr uld

be made that such an ob I i tion d ,a t ei oo,1
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,ti t 'omptroll,,r Cn.ra ' a a " t f th, pr I p e of

3ccj tjhi 1 ity has var ,d Jeocodio u rn t.,r r;:tre of the requ re-

'Ie?,t from ' 'ic , a bid has de, viated, l is. ir tar-n, has re uIted

r h. crea tion )f s;everil di verse area, of t re',po:si veness.

hitir ach n these, areas thore h C, d veloped ,iLorate rule

s u, turc to iui a(e the materi lity of dJvi t cr . Thia chater

nI xa:'ine o,,m(. of thr, primar y are . of Lid r e ,o si 'eness wit.

. '. Cw toward. Loth iI lustratin r p ,A ' of the- ruins arid now these

,a n to :he fo. damentl ariinri of ac eptability. 1r

Jer t r ' r heti the ,,i:plication of t.h se ir ciplr i( is

n sar t s a r xa o wy oh wh bids ar(, acceota ad why they are

ids Alterino I nvitat ,oni Re quiren,,erts

f ff rs of ifforinn ProPouc or 0 ervices

Clearly -tny invitation reuir.me nt p ertaininq to the

p ).duc t or service to IK,. furnished may t., ,uffi ci ent to deter

r r:; pectiv, 1 idders from biddi ng who riirjht bid on a di ffere, t pro-

dthct or s,,rvice. Corseountl., ,, at iaward t,,o a b id ufferin a

i rbdust or sirvic, deviat inq from the repquirement,. of the invita-

Lion ,,1 ld violate the, pritc ip fi of ln otential ,, reji:d ice and the

' ror i'1'i(e te',t. While renerall in thi,, area the omptroller

'p
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Co.p Ge . ec. P,-191312, 79-1 (PD I (19/: ); Env i ron menta 1
Cond t i one , ui, . , Comp. Gen .De( 1- 1, P633, 77-2 CPuD 166
( 77 Pav isv ill e (Ions truc ti on C. , Cop erl. Bec -190 00,
77- - P P 4, ?( / 77).

2. Har tw ic, (ons t. rw, ion Corp ., mp. 2n . Jec. - 82 41,
7 -1 CP ' 1 11 (1975).

3 . c . C o oller v. S int Paul, 23 Min , 38, 6 K, W.2d
,340 1947) -Terminal Construction Corp. v. Atlantic County

Sewerage Authority, 67 N.J. 403, 341 A.2d 327 (1975); Hillside
v. Sternin, 25 4.j. 317, 136 A.2d 265 (1951); GEorge Hlrms
Construct ion Co., In.:. . Lincoln Park, 161 N .J. Super. 367, 391
A. :J 60 I173).

e. , 1cr v. a i ,t Pau 1, 223 Mi an. 376, 316, .6 2.,.?d
,, 1 ( .'!7) (emphas s supplied).

e. See Terutina I ons truction C orp. v. Atlantic .ounty
ii 't.', ,iq ,,utority, 0 "...1 , 3 1 A.2d 327 (19/5); ; 1 ds i e

L er in, ?5 . .1. 31, 1 3t A. ?d 265 (195/). In li 1 Isi d trte
Sr(2; o Court f .w er y stated:

In t . f I I it i', ha t fr t e0 v e the d o r t i h t I y
(JA ton tI permit it to e Ijir, thus nece. itatin
f ie v e ,, o r i suc h cases s ,cwa lati c n as to whether
ur H, 1t it- W s pa po',el v f tfL that ,ly . . . !n 1 y hy
th j up ' oa ( h c ;! n t hr ad r i r a I) i o p r o tec t i on be at fordcd
to tne taxpayers .

1(I. at 37-, 136 A.,'2 at 270. The Comptrollot General has also
indica ted concern thot the ,Iccepton ' of a n,nre,;ponsive bid
M i ;ht Iead to uncertairy in subseaqueirt procurements. 47 Comp.
Gen. 4 (1967).

. j qion Carbidc ( orp., 5r, 66 L;p. Gen. 4,7, 491 (1977).

. hillside v. Sternin, 25 Nt.. 317, 136 A.2d 265 (1957);
Goor,;e Har.,, (onstruct ion Co., 1 r . v. incrIn Park, 161

U. . Super. 367, 3 1 .2d 960 ( 1 1)78

2. Termi n I , 5t, ri,: t iaon )t . v. Atlanti( County
.eraue Authori ty, t '.,. 101, 1 1 , 31 41 A.2d 32/, 131-33?
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Construction to., Inc. v. Lincoln I1ark, 161 t.J. ,uper. 7,
391 A.2d 960 (19i8)(faiiurt. to submi t ';toc noder's disclosure

ta telien t ).

21. L. Puci lo & Sons. I" - v. ,'ay,,r of New Vi Iford, 73
J . 349, 375 t,.?d 602 (1 I Y); l 1 (er t .i ueh1 Cu. v p. [d. ojf

rristfee of tchoo ls for Industrial i , , n, I,05 N.J. Super.
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S,,;en'r, Court of Minnesota. 5'ttov v %t. Paul, 234 Minn. 263,
S . W . 2d 436 (1>51); ll1 r . ,ir t Pau i , 223 Mi nn. 376 26
.W.2J )35 (1']47).

2". River Vale v . P J L- n.I0 ; ons ru L i Co., Inc., 127
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1 ]63 (1 971) (bid bond subm it ted in .in Ii ( cumt "f $12,300 in-
'ad of I1 , I.,, a. requ i re d by i nv i t t. i ( )- P. i the 1, It Li

o ius, Inc. v. ,o tough of Fair Lawr, 66 N.J. Su )er. 193, 152 A.2d
30 ( 1959) (uncertified check submi tted instead of ,certified
check as requireo by the invitation).

23. See ie r1: i n C o;ws t ruc ci on Cor,. v At I i n c County
S w e r a e AUthrity, 67 N.J. 403, 341 A.?d 327 (1975).

24. Iir i.rr Construction Co. v. rI n f I i? stees of Montclair,
S ,.. Super. 200, 106 A.'d 303 (1194' .

25. Int r ,tote Power Co. v. j.irLbnks, !orse & Co., 194
irit. 110, 21-.63 N . . 691 (19.i35)

26. L.q. , 30 Comp. Gen. 131 (15L,)(hid conditioned upon
r cc'ipt of i)ru.r ss payments founl n o res oni-,ive since any re-

* ;.inq cont ri(t mould not be the ,a' as that offered to all
itiers on ',' t. itivy, basis); 7 Coi,;p. Gen . 186 (1957)(bid

Sond ti tioned on receipt of another contract uricceptable as re-
su 1 t of a ceptarlce ',.i,,J 1 d be that all prospective bidders were
n o t iii ,a po t ion onf equality); 19 Co1,1p. Gen. ;450 (1939) ( indi ca-
tin q that in iward to a ,-;ndit iored hid results in ( contract
n u t ffered tu l bi dders ) ; 13 (Corp . Gcn . 1 (1933)(stating
tn t Sids condi tioned upon receiving terms and conditions not
offe red to all bidders ( annot be accepted as resul tant con ract
v.oiiIk incorporate terms not ofrered as a basis of corpetition).

37. 17 Comp. Gen. 554 (1932).

2,. 1(1. at 559.

29. 15 Comp. Ge n. 107 (1 )3).
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Hillside v. Sternin, 25 N.J. 317, 13 A.?d 263 (1957); Albert F.
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clIer v. Si int Paul, 223 Minn. 3 ,5, 2C N.W .2d 40 (1947)-
er - na 1 CorS truc ti on Corp. v . At Ia it i o Coun u/ Sewerage Authority,

C 7 % .J. 103, 341 A.2d 327 (1975); Albert I Ruohl Co. '. Bd. of
Tr L,-ees of Schools for Industrial Iduca !.i or, 5 N. j. Super. 4,

'1 I 410 (19,4

i3. . .. , Sutton v. St. Paul. 234 Mi n 263, 4- 1.W.2d
*'3t. (1951 , L . Puc illo & Sons, inc. v . .1,iyoi (-I New Mil ford,
73 N.J. 349, 375 A.2d 602 (1977).

14. 4 Op. Atty. Gen. 334 (1844).

1 . 13 Op. Atty. Gen. 510, 511 (18 71) (er phasis su!!li ed).

i6. 76 N.J.t. 696, 74 A. 672 (1909).

17. Bryan Constriction Co. v. Montclair 5d. of Trustees,
36 N.J. Super. 200, 106 A.2d 303 (1954).

1. 25 N.J. 317, 136 A.2d 265 (1957).

i. Id. at 329, 116 ,.21 at 271.

H0. .. 9., L . Fur i I n ns, inc. v. M yor of New Mil ford,
7 N3 .J. 340, 375 A. 2d 602 (1917) ( faii re to sAbri t bids on all

'qu if ed o!: ion , foun( to . o st i twt - m t. er i a I de viation s ince
rqu i rement i-iay have deto ! rid pro',p,,( tive bidders fro,, competing)
Iermiri I ConStru.t.ion ( )rp. v. Atlantic roi nty .eo,.Iera.e Authority,
(I' .1. , C3, 344 A. ,d "I2 q/ 1 ,) ( ail o rte tn ;oreciot. approved
o I fir,,ativu , Li on plan a , i I i, v irnv tat, oi); Georq i harms



30. 17 Co i1p. Gen. 554 , , ( 19

31. j., ar i i Ar strw roq, I ot v. United 5t aites
-v ,,irun ientalI rotc t otil A'I(nCO y, Pr(-,i V 31 f . Supp. 456 D. .

e .. 1976) ,,rto, Cunstruo.tion Co. v. ;iyo, 432 F. pp.
!1:. (, . h . 19ich l0 r  n K (I9 v. risI , t ti o 1i i nq A ut ho r t y,

:- , . 7 ( 1 ak I '7i; ollder v. ;horp, 5 ce . Ch. 57, 110
, 2 ". hu0, ( ")5.;) iJff"' , :.6 'o 1 Li. ;9, l1tK A. d '' 99 (1955].

P2d. ,f Siuc, L on of ., a l! Co)in t y v. A , I, erde,' , 206 Md. .6. 112t1 t 1d Ud Cb L i Oi ir55 t 06 M 1 1

. 2 (,rp . Sq n 2',', 2'9? 0,', I.

S3. 3. (op. u . 5 9 (I" J; 4* ,p. Co:. 9,1 2 '4 1 +,4 3
o:.. 1211. I '9 (195(1 .

34. 1ini t ia I ly lhe te t war one f )ipl y price , ua 1 ty
,:nJ uanti ty. 30 aomilp. eti. 179 (195)I . 'r eseo tly the test in-

I des devi d t i on s ha v in a n im p dcL o r 1 (1 e 1 i very req ui r emen t s.
. )5; FPR I-2.405.

25. .) Coip. Gen. 321, 321 (196nl).

.6. The Comp troller appears to recognize that these four
, Ia, . re interrelated. Comp. Gen. Dec. B-16633.1, April

, 1269, "Inpub. ( indicatinq that it is inconceivable that a de-
v 4 ' n c ould have a t i vio I effect solely on price and not qual-

, 41 Coup. m. ?q ( I 1961). The Co mptrol II r se 1-
's s C es vi y the acceptnee of a hid containing these

d v i at ins wou I d be prejud iia to other Lidder'-.. For a clearer
. inatin t the p rirnip i jf a( lIil prejudice arid why devia-

,  irrpt.tinj the price of o hid are material see 20 Op. Atty.
f :i. 19h (i;;9) (jairness of covyeti tion requirus that bidders be

. je( t t the same terms nd onrit ions as to matters offecting
l') ar, unt of e> pend iture reyuired to be usel in perfoun:ing the

, tr , K i ngq v. Alaska S1 ie l oLs ino Aut iri t , 512 P.2J 887
, k, 1973)(to he ate, iI a v i' ance i ust re ,It in i I idder's

i, it y to bid or n ur0 ,I, htt - i -); Uide v S ,i rp , 35 Del Clh.
S A 24 (1954), affd 46 fK. Ch 09 125 A. 'd 499

1 651) to he cat, orial a deviation >tost relate to an clI ei t
c i ideie,; ii; fixing the anio, nt of tie hiid so as t,) rovide
t o id ( r ' ith i advanta oe in ore 1. i on Pa sc or v . BarIu ,

M. h . .N 225 N.,.2d 506 ( i (I)(actual prejudico: exists when
i Lion i f c Vs anourit of Li f thereby previd ing a biidder and

a ddrila Je niot o Ilovied to other bid ler's) ; Albert F. Rue0! Co. v.
1,rl. of Trustee ,. for Industrial Fduc. , N, 5 .,. per. 4, "'0_, A.2d

Ij 64 )(c,:i et tive advantaqe arises when lid deviation per-
t ) idder t,) void xpenses o th ers would vlive to i nc r



3. 16 Coi . J cn. 65 (1936) (failure to subj;i t bid 'i,!Iple)
I5 Co-ip. Ge . 107 (l '35)(faiIure to furnish descriptive data);
1 Cop. Gen. 305 (19 4) (failure to ,uhbmi t hi (I hond

39. The Comptroller f irst took the position that the
Fai lure to submit i bid bond was an immaterial deviaLion in a
dec is ion in 1928. 7 Cump . Gen. 56 (1)28 ).

40. u., illside v . Sttrnin, 2 N.J. 31/, 136 A .2d 265
1957" 'hi, in that the f., i lure o furnish a certified check as
)i d security unstitutCd a material deviation as inter alia the
r~q i rment 'lyV iave herv 1 n iffic ie: n to deter prospe-c-tive I-id-
lers fr'" h i ddti i

1 . I w :, . -n. 2')) ( 98 I I Coop. Gen. 305 (1 %34
i t.e ,

I C4 oup ion. 3, 398 ( 331)

4 3 i p . . en. 532 1li5 ,,procurement decision
cit in o A . o n oor s i nvo lvi q Gov,,rnmeot sales); 26 Comp. G en.
18 (1 .16"(s 1 o s ,.is ion cit inq to dec is ions invo 1 ving Gojverrn e ot

,15 26 Lumr. ren. 49 (1946).

1t) 37 Comp. Gen. 293 (1957).

7 7 -omp. Gen . 56F (1928).

31 Comp. Gen. 20 (1951).

41'i 16 Co;mp. (e:n. 493 (1936).

50 I d.

51. 31 Coup. Gen. 20 (1951).

2. 1 ;" Coo p. Sen. 532, 535-536 (1959).

53. 43 Coop. ) Gen. 263, 27(0 (063).

,4. 45 Lo p. Gon. 349 (1966

55. 10 Co;; p. Gen. 279 (1960 . ee also 34 Comp. Gen. 364

1 951)n
56. ,5,81 Seieral Sys te'is Corp. , 54 Coop . hen. 476 (1974).



ienerai has foun bids n accetabl where the, o avf deviatrtd

from se c i fica tion ruqui rem nts , th, l,, is fur leci sion has been

actual rather t un potentin l i r eju li hi, fact i ( 1 ripp r.It

both from aec isinn,, i ! v. h ' ' d-viat i .id' h ir, h e n fou nd

a c t - I ,ld il d,' is o i ns i,. ,, Qinp rfl ,1 h,1'. I rd i r. tr d

th a,.war d wa, i r er ; iss i hi

Roth ma j r procurerment rE'qu litions n o tain )rovisions

ad Jn ssing th(2se type; of deviation, . [A ?-4j4.2(b), for

e a ml e , rovi des for thk-e rej ecti on of any bid that does {.ot con-

forii to the specifications contained in the invitation. While

t hi, section appears to establish a virtual mirror image test

or reasuring materiality, when it is read i or, onjunction with

t:ef, -'iror irregularities and informal itie- section, uf the reau-

liticuns, which establish a price, quality, quantity or d'elivery

test for measuring materiality, the.r, would appear to he o ine room

for permissible variance.

A nucy Di scrct ion

What st.iuds out no,,t clearly in this area is the extent to

nmich the Aomptroller appear to defer to decis ions of the co,-

tracting officer 111d agencv technical personnel relating to the

mat~r~ality of deviation,. From a pragmatic point of view this

w oi IJ a p:,a Y to he unders ta ndable s inc e the agency is best able

to d,:terminc +,'hat its needs are and btcau!se the aigency possesse,.,

t n ee trchnical expri to determine the impact of the dev iition .

(n the other hand, such a position would appear to be contrary

t auvertised procurement's obj ective of avoidina th- potentiaI
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for favoritism by curtailing the discreti(;r, of putl]ic officials

c ha rgd with the duty to award public contracts. In either event,

the Comp troll r has ernu n i a ted the rationale for this deference

in the fol Iowi nq tfrms"

Clearly, the distinction between minor and material
variances must depend not only unon the typo of
equi pment being procured but a 1 so upon the ci r-
cumstances in which the equipment will fbe utilized,
including such considerations as the importance
of conti iuous operation, the availability of spare
part,. and maintenanice services, and similar factors.
Since this infnrmation is peculiarly within the
knowledge of the administrative agency, it is proper
that the officials of that agency, 'hould exercise
a reasonable denrPe of discretion in determining
what is rm inor oid what is no t.

Thus. v.,hilc a contractinu offi:er's dis cretion to make

,!r; ,,arJ to -i inonresponsive bid is linite d, his. decision it.

etermi ni n, wether j pa rticular deviation from the specifics-

tions is matrial is accorded nruat wei(ght by the Cor;.trolIer.

orfo yr. suj .;nrt for the opi nions of anency te-chnical experts

','een shown as Iona as the opinions seemed reasonable in spite

of the fact that diverqent opinions of technical experts were

brn ,,.ht to tthe Comptrollers attention.

Thi, announced policy of deferring to agency decisions

ren(jrdina materiality car; be viewed as rreating a presumption

th,,t the deviation i , or is not ma terial depending upon the

agency's positio,. The (omptroller has indicated that an

aoer:cys <decision when tke determination involves technical or

scientific factors,  will not be overturned unless the protestor

can establish b'y clear and convincing evidence that the agency
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erred, tho t e act io0ns of th e c on t rjrt ing 9ff ic w ar ari

triry and cac.r ic ious o r t hi t th ere w, a v i Ia t in of t he ro -

K ireen t , t a to t fe s a n d rtq u I i t i o n

Agency Eleiction not to, ilard

'W hre the an ency has fuLu rd the( ti d u na ccrlpta e , i nd cat ira-

+ta t c rt a i ispec(i ficat ion requ iremrlrts were esetathe

Controll1er has; general ly upheld tYi agency 'c de-termi nation and

i r many dec is i ns found the L id noiiiesnonsi ve 0ithout di scuss ion

of the deviit '(n's imodot upon pri(ce, nuojlity, quantity or deliv-

cry .i '-here the re u i renien t has been os sent i al to the agn c / any

d e v ation from i t has, bhen suff ic ient to render the Lid nonres.pon-

v e e v en vi re t iip fa roi t ha t t he d ev ia t ion had hiut a trivial

o f n [)r i c e , q o a 1 i t y , r1 u ) n t i t / r)r d eI i v ery.

One con f'r, q a ,:ect of t he C on-.)t r olII br' de c is io ns s up -

nor ~ nq an anency's deter;-iination to reje-ct a tbid i s created by'

t he fact tha t i n other dec is i ons the ComptrollIer has focuseu

upon the effect of the deviaition upon, price or cuality. In cone

procurement, for example, the Comptroller concurred in an agency's

dIetermination that a deviation was material where the bid offered

;aper from a single sheet of paper instead of white wove paper,

since, it was felt that the deviatinn had a direct effect upon the

quality of the product. In another case the Comptroller found

a bid nonresponsive where it offered a product in container sizes

1larger than those requ ired si nre ji was felt that this manner of

i-rformance (Oc-t le;and would provide the bidder a competitive



ad vanttag e. The conc I us i on to be drawn f ror, these dec is i ors

t tha t when af f irm ing an aaenicy 's deci iion to rej ec t a b)i d

of ,er ing a nonconf orin ng produc t the (Ymptru I I r w ill a ppl1y

the t)r ice , quaIi ty., qua nt ity or delI i ,iry tes t w'ieor the. devia t i on

3i i n obv ious impa ctf upon one uf these hna rI.ter it i C. A ,,e n t

"c U anr i mp icct. t he d ec i Iion v;i I 1 1)( 11ed up1)on ri I f a t hat the

reiuument is essential to the anonic, ne,,-d,.

-Krdto a Nonconforming PHd

Whreth arcic his elected to i-ake an awajrd t,) r1un-

confnrmiio bid the Comptroller has( applied thu tes)t of price,

qu~i ity, qluantity or- delivery in P-d-,uring the nat'-riallity of the

&v iit i on. W h en i t his been determi ned that the dev ia t ion ha1d

no impact noon any of these characteristics the Comptrcller has

u:lne~d "he agency's, decision to acrrf!Pt the deviating bid.

0,) the other han'd , where it has been felt that the deviation had

ol. ij',pact upjon '~rice or quaIi ty , the Comptroll1er has; found the

v ia t i cn wa t er ia I One such case involved the solicitation of

ilP, to f urnish a plant growth chambher complex . "he snecifica-

or'., required that the internal c hanmber dimension be rio less

thi! 8 feet .-ide while the low. bid offered a chamber 6 inches

es,, in width. 10 fijnding the award improper, the Comptroller

'lIJ that the deviation va,. material because it affected the

;iuaIi ty a id pri (e of the i tci, being procured . In another

dec is ion, t -u Comvtrol icr overturnicd an award where a bidder

o'fored a pa Pr cut ter tha t f a ilI d to conform to variouIs d imIen-

ion re'.u i reinets I i ted i n th( i iv i tit ion. [n so do i n the
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C nrptrol er (, i;.has ized fht tact , ho . he dev J i n p .rnitt rd th'-

t bidder a cost savings in preparinn his bid s ince thc item ho

offered via s I e I ex pen'. i ve to ,na nu fti c tu re L nd er thus i c i rc. u m -

ta ncces it wa s felt that the bidders werf, n:,t cori.',tino upon an

equal footing.

While su h decisions are tioL in consist(, t with a m rror

test s i r.e e v(,y apply an ac tul prejudi e principle to

find nonconformina bids, uniccepti l ( , other decisions indicate

t at in the ab ec. of actual prejudice the Comptroller w iI, find

a iu.conformi n bid acceptahle as, long as it appears that it will

me,,t the Governmen t : es 'enti al requi remen ts These des is ions

tct blish that actu 'l sr j.iudice has een the exe:usive test used

oa " i , re ma t.ri 1 i . I tiu-,str tiv:. of thi> fact are decisions

in v.'ich the C'(, iptroller ras found bids nfferirq nonconfor: ing

,)rno.!uc ts accoptabir, where it appearid that the produIc t offered

C;.c"' eded the requirernents li, ted in the invitation. In one

, i i o n a., agency was advised that they were in error to reject

3 ti - offering cream in I/2 pint conta i ners, rather than the

,eiU red pint containers. The basis for decision was that 1/2

i t cont! i ners wfre ' t essent iaI to the Government and that

t ,''y were more -I .- than the 1i int containers. As a result,

it was felt that the bidder had not obtained a competitive

.Idvantage ovt-r other bidders.

A more recent deci inn confirms that the Comptroller's

,st of materiai ity in ths area has been actual prejudice. It

also illu ,trats that ther, has tuf.n a concern that the Govern-
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s e ,"elt 'al re uiret,,- T IIt 3t tlhe lwe t price regard-

] t' of nuncon fnrmJty. Ihe dc i i o iinvolved the procurement

o larg, ral k la.rk r , r ii'h li v it ii on required that

th , ro er hay, oh aid . ran to ,0 e t T. the ma hi no to op-rate in

r(verse. W l, , the low idd cr offered a product without a hand-

ra,. , -Ia.,I - on n the fact, t;at fhe anency indi cated that tne

Si rement a ns n e s en t i a I and that t he fa i ure to offer the

,-rd crar ,  ia l a ''de mii iiius" ,-f ect on price and qua 1 i ty , the

Co-Ir, 1 r sleld that the. low hic ,ould be accepted in spit

Sf its --.-tnf oriity.

Qf1n it ioned arid Conti nqent Bids

Occasionally a bidder will c.ondition his bid in some

i nner t h,.ery -I terino the requir,r:ents of the invitation or

citing tht. rights of the Government. In other situations a

Li a ay u ubi;itted impos ir cont ing(encies which should th ey

i- ,.'ill alt r the eoal r, latio, whip, of the partie, to the

,',tract. Toe Com in .rol I"r has aIro uiiformly . Id that these

typ' of deviation,; are mater;al ar, that ids containi r cuch

c nd it i on , or con t i nq n is a r e nov r e s p o s"v

This arf a represect' one f t he most diffirult areas in

whic: to (Ietcn'-cse 'xactl what ;ri'cil t! of responsiveness is

,,i n q ap pI i ed . ' ce , h. vat wajjkrity of the(se conditioned

L ids if acceptod. .uu d i'pi i e u poe the legal rights of the

2Government, the agen iL,", have gen:eral iy rejected the Lids and

th, Comrtroller render', is deci'.ions based upon the disqualified

Lidder's prot.,st. In render nq dec;i , onS in this area the



76

n1 (11i3 e LSed t v t, he w n, t ro 1 1 v r t i t if a f i ndir, q of nor-

res,otsivent, es furthor confuses the, sittwatio . For example, thr

C omptroller Ii I indicated that uch hi i , mut he(- re ci, (,teod h-r.ra u

tlip crnditi n n w oul! (live a h iddi r a , i dvrtar r e over othr or hid-

(Ior in v r ';,ul tini contract wouIld not 1,,, fn the same terrm;

0, erld to a I I hi dd, rc, the cnd i t ni nn lia y have, an imnpact on the

fi , h, h (.I t 11 (nd i f i wr 1Id wI w d ify the oh 1 oo l 1 i a -

tit'' f ' t , ,r ( ,I I n;( ( ,4 I r v would -akr, t

1r" ',, i , 1 e v iJ 1, thi' lid ,

S', ' n it ti r o ,d , a vf

r' , V a r,,u I of tile o i n; tj ( on o f con d i ti ons ,r co nit iC-

(ie( o" Ire tee fellow inn: (I iJ i-.on cro dnd it ion free i ng

Vie 1d(fr fro 1 iohi 1 ity fo r oIlai o casiond c rcerta in f)ccur-

, IcIC ; (2) i de , im 0',ip rg qc cr dit ions freei nq the bidder from

ia. a i . or .tpec i fir o cr.urren e s 13) [,ids conditioned upon

ti .,e 1f 1,over iilmeii I ropert y; (4) ids conditioning pier-

f r' 'nce upoln oillu coati m iency wi thi lhe cunt lI of the hidder,

)) i; i 1:S i t. i n d u pot, paymiei ( of int erect onc i r vo C not

id(I hy the Goverrment withi a eiecified time period; (6) Bids

' i nq cond it i ons re trict i nq the, G(ovrn inet t s flexibility n

o rd ri tin its V(111 i reIments (7) P ids im)o-ing conditions upon

c cr dic 1c osur oof i nforima t ion coiita i ned within them; and

( ) id'; c onditinned upon the recr ip t of proqrese payments.

Fro': the Idnquaoe in many of Lhese d,iions it a pears
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t. ta i t oiiI, t I l le r h ,i i I p, ( L u I ri ud ic i (if to2 -

f;i l nq whethe" ,uch a - ,I t i on would con'.t ii.ut(. miaterial

e v i, t ' . I ' .0 doi 11l., ',!I' r1 i Ii -v ha', hoen d , i. r neId b o t h I,'

whet ire r ho deviation h ad - n iIn ac u lo n riCe, arid, i f n(t

vet r i t per erw i t ted the h i d (.r tw, I i te a t the .ij.!p ,, " (Iy hl v -

in I 111 imp, ' uI'an the legal ()i, 1eqaIt.i i t of rhf (.overi~mLnct, , tiun

re .:iri1 0 t , i the con l i nt i,- l ,d ,r' or t ei t -ri ri q i tI

all V n t' L (1 c t ar e x a: I! e , i ( r, o dec i in t h o Lud t ro er ull-

h C the l r 0, t i )n 0 f a ! i I o A (! i i. d , td r11 (' I e , 1 of

i i r o -1 t on 1,I t ,I c.(Ii: i T e ii f h a t.,s that

3C~ 'tdnCe wuld he pre IudIcial to ter 'id r, aus ti.. c.,-

d i t u I . t ! o , 1 rice. f, t h r .'. fm , ' ij

W A - tound 11 ep W Ici e t-ere the Li ider coodi ined t a tart of

, t orrar c 1 on the rao o i , t of ina t e ii ,, wd 4 v (, the i iv a ti ,,i

rer . Ired t int v)l w ou1d c onfrec e wi hi n 1 5, days. ht , h. 1d

t ahit tea re rIIIn t in the i v i t Iion w a e ,sen t i l an d to ro -

vI tlie bidder an o pportuonity t.o conform after bid upening would

,,,hi. hi li to 1ak3 he 'en ',a lii"

S , ,f ti fev, d (.i' ia, in which an agency has iade an

(r to m eon litioned hidl the Co1;,1.r ller t(ok the po rt nn that

I) or t if,; u I i fi'd il , e 1)id , h i ' i I i qatia to prrorrm sinc.

the c t, itd it 1r rtqui r( d t hit 'er( eA x ce(r tin i/n lc u c h jra c-

t e . S i i to, 1,c jI. Wi f I , io it, t i nod ini the deci si on

it wiutd lIP hat It. uil ire judic' o i he, ude , rog b1i i , for

Sc i ,o t I(e by not he illg oh i ated to rfor , inie t t he t Ul-
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f i 1 1 icnt of the co(ndit i t it It e h hi ddr wou Id lot h. 1d 'in Ol, 'u rtlurt I ty

to (Ua I fy 0 1- d is Cqua I i fy hi ,i f a f tor id (00i1 1

Act P t t~l (Lt' U. it ..i ' oted 0 id,

Whii t . va t. 1 j r i t y o)f ( no 1 d i, l i ; ;, i a v, ti

,t 0 c f t 1h , in a f w ,itu tin , i o;nI I d, i w t) it (1, fv i 3ve

1, 0 t 11 f(),111l d I C . t1 1 t II hi)S t 1 11 rtli] .t. r IC, r ha f ( Iri

i ,J , c u tId i t i n i u, p r ic e ii t 11t(1r , , Ir r. 0 1, , r tr , ,, ', V .,1hc rf.

h ,,w vur, i t a p p a r , poa r t d to o , i 'L .,t till i I 1 1 t I t ; i - i; i U ! C1t

tO t ( G o v( r i l , n'r t would havu d' a 1, e, j it. t 11 e i jut' tI o () i ,t Li(K

wicreu fnund respon, ive antd the ( npo iltri i),t r n)rllit t. 1a .v,1Iut t. ion on

t 'tI o as1i s of the max m uii t r e t. heI v rt., e nr t i mi qh t h lv c: c ,ncei v -

v 'tad t, i'a3y.

Th' h .tmtrol r h a a I,. oi found condi I ut d 1,ids accr- ptIL1e

.i, fhe uot di t i i mpos ed a P)e jred Lu be in tcrd itce it

(Uc 'S alrcady InIcluded in tie invitatini . [Or c jIanl , while

it. t a Leen he I d i mpermi s si ble for a bi ddt r to suh r; i t ) bid which

fre h im from l i aL i1i ty for certa iti dl a , the Cotiptro a I er has

hel t t such a condition w i I1 not r nder i )i d I;onro spon i ve

wt' re the ni t i t jion con ta i 'in a yenert I c I-a u that pro' i de' for

the P II r S', Case from I i a il it y. Where thf, ceuii uicn is nt t

id ,tt I ca t t ia t. a 1 ready provide! in the i nv it at i oh, how ver, Lne

hitd ' f eo f 1iji(ti nonrn;s pr I v e .

of co nd it 1)' id wh c h the (,wIlt t ro I 1 e r h

L 1 i t ,' ll' f 0 U(1 ( It('I I I t (I a it , tI' i th I it It oiit it t" it ' It h a t 1 1 -

' i' I " . l 1 , y , h ei l d 1t d ) l i d c mlidS t i (Im ,- m t t t( r- ' : .e ,t. t . I
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or p.ci4it, i .up o f Ir'., in- u d-d in , invi tat ion is re-

2 ponsive. and w;,ay Lo ton I dored fu)r award fvcn thouqh the i r-

v it a t i on s '.i I,,nt req ardin i t he : .eptA I I i ty of such bids

h1uS, where 1 n inv itation has per mi tied 'u ti i e a', .,rds n a 'al

or non, b 1 1 ow.r in the h r, erie a t t h rni i i. or, i nd iv i

a L bidns ,a a been four: a.c r~t il e ,,, thou; f: partial iwa rd

e('.1 1 ho nate 't a I -,er vO'i -1. 0,fri ittji ii i type of cundi -

in, bid i c ie a,'ed upion tiLe (oriti p o t r!, conc Yn t hat

t iie oveor in, tt 1: ta il the 1 owes t p rie for the c' rchda sP of pro-

j, , d e " iCt.. h ibis corlCo rti 5 evi jet,, ed 1-y the ta:t thut

h rr;p t.'o 1 ,1 e ha held thu t i nv to iun re e t r : t uns on rohibit i ri

,I or '011" boids aire overly restrictive c nc they inhibit cor-

t i n -1nd that rh restrictions ire only approp iate when

n0 iC, ,:' S ,,ldI d hove to be awv,arded at. an unreasonable pr:ce.

ir: so;;c cases bidders have bid unit prices conditioned

1 , e nv; a I rde,1  tho t. otal requireient and reserved the riqht

k( crt. t r vie unit price should they receive an aviard for-

,than thr tot, I re' 4lirement. The Comptrolier has viewed such

,, t n .d I.P I! ,, , noth in (; 'iore than bids containing "all or

I .f i o t iii, in ! h,.s per i t ted an o a rd for the total

I . ,, I 3o( , I ota !i r ice bid oti til requirerwents

s , r n ni v i t n prov i on S c i I c o I 1y pe rm i t t i nq

), w uld i p? r that the a (i:eptanc e of a bid con-

o '', ri an '',I or oe " :i..a1 r wo 1(d viol t e the principle

, en i I pr o i rid i e s i nice awr d i s wa de on a basis other
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than Idvert i ed to al 1 tc'nrtial b I ler', Th, r jiIC, i I (If ,ctua;

) re i I d i ci ll i , l lt 11 so 1I(' vi() a ted " i ( 1) Ihl I rit ' Ii:.; / hi. f, 0 to

t) i , a 1 ower a q r, qa pr i c o ktowi i t h 1 o ,, ou d ii ) t ) f, r p on-

:)',I, fe r ,! r t i d 1 w (I rd T h (I:,it t ro (I or . i On i ti i

r,' ( l- I a'. 'rd h I olrl ht I ill aC H U I , n r a , I' I I. 1, I dd ru I"

I' 1 I'~ I' r I' o I-;,! vII ,' Ij i' I, ! I , . / I l

irv dt, ti( : '('' a ,tll ivital r1 ,rili. it a.Iid') for a I

T , ,I i C I:1 I 11 , C C it. Cdl t I " I r t I hr ra I

" i , i' r i (ill ' thii 'l C 11111, ' t II .l I ; ti11,p|rl it t I r;  V i-

i1 what it, riqu i r';, t ., ar e 'I d th 1" K: C r  'I B rl Vh ' h cw.1 rd

t he naode t iot . 1 bj d( 1 I iay Y I::lII tI u )l P : tf: q..

o t ri III t fm oI v cr rl p n t ' r cl o 11 r' 1W u d

I VI' 1 'i ', i ll t f c o i t i Ic t tii' G V v I r f:l lItrt C' t a t. ar c e

n Ui C i11.111 u ill i I i b de r it Pill st cI( ) r w i thi t he t. f'I ..' i--

c thi' iddir'. ,ffc. rlr f li, o'ii'tOr r is Iii'to.:ilry

f t ( v i I 1:1 (W I, t t o i f i r t h f' i v if t i r i I i r) li u l 1) o C i d

oUSt I V i' tor a cr t afyoj t) ,.hi)' a li ! or fii Is to offer

j, lii i l iir, ac ( , i n ce n e ia ri od t i Ti Ct, , ra 1 ' , hrs 'eea that

1 I . I i rI st i a r, I a (ad a r i' C II' iV C {
0 

Cd 0cit, t idr 1 b a s

ii Il .., ,1 this dr'a,I, C1Pd Ily ildilatl' that 1110 'Iderly/ily bd-,is

f t ,t rfli aLiIo of r es o n siv ei(' has hr(,ii i w( ua1 1)rejudice.

i. ,'f ic aIcal I y it a r', t ft Chi (IIp rr her a f ii d such

, r-, ( r'> 0 i i s i vi' i)'I j otl a f o offr i , (I i ho r ,er ai ei p to i ' or i od

('it ,ri vi di .i h)idd r wit ' wi i; s t thed d vi! t, h

, V 1 c, di v l t h ru 1 i i I t two It to e at,

o1' I~ a' tn 1 ") e o''l I' r 'j i I a Iaki h , tloil a
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i' [ oig r t I, r ac t i! t i, C , e r id h I I I t- I) Ii I , Ii J V :I'. ni I II-

a t e riIaI de vi ct i on wh i c di d I , I t r,, d I, r ni ( ri rf, n v'. ,,,. i

I C dec is ion for ex l,,y, p w , r r i i v 1v j t i o It 1 ,( i f i rd ,

( d i accept inc e 1e r d nnd the iddr (-, ]o - bitt ,I dcia s he

i 1 1, r ,vh i1I, finding the iI ri in re p i,', yI v f f r ', r r ,asor ,

! i i t I' , t f iI t t h , fiji ure tn t. iv r l' 1 )rO day 1i 6 tj r V ,r i

' n sl i n f j a t du f i at i 'l c at I t ( i t .'rr I i  't I i v ' d'

r ' t, w ' ti t' wi 1 i I p I t i~ 1n e l t u r po I; d ! I1

iF: v P 1V 1 1 1' 0; 1 d (I t, i i t fii', II r Lti , ' l 1, i I ri ;, ti i I i r IIvf .it .*id

. I f t@ I' ,(1t t h ' I, id Vi (O ' iic. ,,r ir The r fd, (V It ICr e -

1 : f t h 1, l 01' i , v FFS:iriri E to C(rr, c rri f(r the 1j1tent ia

di i, ic f' t it 'rieh qids, la,i;, rll J. rd ",ignificartly

f c'ir 1'rt ,ir r turn~'! iiI ;i'o r',(r'ri di. isloK i e ll( r nrtrrnrllvr

S,, i tt1 ri, d Itilt { r v iii 1 r dii iv tat , ii ch

I',' rices th I e rd i'!ilJi ,iV'j 1 Ii' for I.cv, r r, t f or p otr1c fo"

I t i , ji it t i t. , h!) , , dSi t i II r ,, i (rIn ir I m d t ha t

fcii lur 1o .'l't .it h I ril i )i re ,,L o i'r d ,i'e(, I !ii ' ie o 'rtl r .Iv r

1 j e 1 r1i, J l e mi i I in' ' v 1 1u i z, d t o ri 'i li i, n f r i af

iI fd i 'it <]i ,'i tliii ' 1 ill hilll '' IItll ' V i ¢t'll tir fr r t r1ui r i o t h L''1 '1 '1C'i i r I, riidi f ii ri fir fr i t v eto r
Si i , ; hi - ,it I ic I/ -t i 1) l d, rJ, J ) wi,( i t I I ai v f r n.)

i 'U 1 r' il (j ii t a f t i It' u r luc ' , t' d i f f IkuI t i, I j C a t i it i t

I v o t vj , I ' . ', c i 11 v ' i whe or'r i irsri'd i, tI' 1 y i ftIr t H iid
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Ti ('i t I I i It ' ii. * ,, ,,,,I., A,> , , ,, I,,I ,. .rt tIl ' r
i I t i v I I I , I ( It I I II I

o " a i l t el , i tp I I I 'I' ( I f , , .v t,, I y i tq I

1 1 ,f o1 it It i , . rio, i t , i r o f ii II I t l I t. d i ddo r

f " f I i I i ' i i vi t t 1 1 ", F k in w~ i i dd .r, , r

t, o, ta i ,J! ca t o i 1)id i t. 1'p t. r '' I ',' d d i d i , t r n d.: r

i '. rr 'itvIr ,iV I .v e t it() ; h c ii'vi tI ri prav d d t.ht .ids

,f f i I' d f a1 1L I ,. ' e viouC 1) t, r. I ntr c, o 11 is V

f, I t vi FI ' ' I Ii f t I l I a t f t i f I v (t I

v 1 , t ,,' d I w 1 1, , d, . tk I p i r f, f f ,r d if the

. ,. 1 ii t(I ii,,, . )11, t 010 ,,i pn e C 1i.1 in thr I ' . in k !

f , v t .,I f 1 t t ii t i t. wo I Ij r t Iiat t I , b i dde r

k! di' ( 
r  f f I . C I i ' t Itr( o pe r i od I v/ i e qvi q ,ii.# 1 1 1n

i I ; or 1 r 'ili, hv, r, wh r' Li,' invititiFH

' ".,|Co i I t o . ri od I, i Ir . W' pro hii ted from

, , a.o Iri wh ai, t ho I id(Ir f i I,.t t f i I I the o1a k pr) v i (ed

iEc , ti i I tit i n t, tO hi is ne1 thAt . f ilure tn ins er t d a i d

a it. c, I ,,rio w ol 1 i ro , u I t i a r I i ff ,r af l) days

T he f It hAt the ( ri o1tr l , r Illa , , e , ril dri ly conce rned

W ith -I 0 t u I r A t hi, t I pa i t i i I t o i c l i w a , 1 1 us r a ted i n

ln ti r deI t d , i on where, al I d eri u i u i t hhit eIou lhold floods 1or-

t iiI oif o nit invitotioi f iIc d to () ;II , II ,dequoLte acceptaiice

i i:d. In doter C i in in tha . t ht, r ,u (It ri t c oiit rac t did I Io t have

o , t o 1 r illij 111 t .e d , t ie C oli1i t ro 1 r (,lt i ) ,h , i z ed t h10t - in c , ll 1 1 f the



i (I (i d h
w v" rI I I d u ,

P[0 1 i v C y C I U1 ' u I r ,t '

,, it i a re y it 'd ite r i cd o I i' a f a i I tr fj te r , FrI

,. '.c , t '' , t '. on I 1 i 1 , f 1 ':1 Lt, 'Y ,,! d v i t i on hi I

ac Il I i ;'t C v e

iLL a Ci i 'ii (i I t' p~i ii t' - t u i 2Ii ct a 7.ror

,. ti.0 111 , vt/ I n'a , att 'l 1.'.ri I r i 1 r i t n-

o ' iP) i r; v i t

le ft t' o u t1( c t I-(

, I a ) I r t wi:': r lI i r,

(I tv :, l f-h ,i Ift ' -. ,0

t '.,'. ' ' I v f r': a t c t I a 1 v t - t i I i t -i

a ,' , I Iit I lIt I otf 'h(' i v i i t, . i . , . 1

I It ,ct ) 1 ow i t r t r tI rt( r V' j i, ftt
''t ';,d cnditionis of d, I rv,,rv ,td tI ' , d ti

' crimi ,..te ,int St ,)th , , i (,r, viho ,/ vr; i1

'V, 1T1C utd d 0 (V,' t ii; 1 ' ''/ Ifid I er ho 'I diti to I
-' i., r'rdtr ft ,'t' t H.,' ,ii.1 1 ,( iC. P i~rctvis ,,r;

i i i t t ( t, r I "!,1, 1t . I !t i . t T , r ,, 'ni tOv t'2 i r t h i ti t , if t t ,

n , t ) L

.I C I ' ' r ( of . t i( wh ch ,a te the d i v ry r,-

ri t if iftv it t ti ;i w ulId . , ,tr to vitolate h t he

)I t'' t 1'' t i 1 I a id u al t rt i u d i ce , the C on, t -o I I e r

Iit ", c.t , ' tio ro ',i wi Lh i(Itul prejutice. This hi, been

'I't ,I I I t',tt 'y tn he fac atthat it I t l , t. two ,C(-a tiot I the Co mf-

I I t,, ii I,(i at,,,i that, I t, L h 0 , 1l ti I) t lj 1 y with an i il vi ti -



84

t. ion s del i very requirVem iont might be a1cLepLtd where a1 1 nthr bids

.also failed to weet the del ivery roquirremint With the excep-

ti cf situ ations wh(,re all bids have, b en ri rt , pons iv e, lon-

f r-t-r I ity a n i qenr-il ly resulted in a fir, di Iw q f nonreponri'ive-

ri :s,, -he re are, w 0 veW , ( Urti in cXceptio . < ,tu ati, (H , tuat

hav, ,"'-i ,i and in ,ipro iltili J the i'UC' o Pt J.c i;tabil I / , n these

it aa t j .l( I s tht (o ill1,t. ' l0 1 el h", d ev i (' < t 'me;'" "h r iri i I. hod

Y,. ' i and c it , 0' -,K i i.a I, 1 i vcrv ,, ,

In Jpter litni ng wh e, r a hid ot f t r i v d e iv r 7  dat, other

haI! that specified in th,' iivi tatin i i.I t otalhIe t h, uost sig-

a1 r it consiJ derat ion is eifo I,11 J ,i 0 the i nvitition cu 1 f.
,.h 're 3), 1inv it ation I aI vlearlv c i red del ve ri w th in a stat, d

-riod, tie Cor, t ro 1e r ha( r e ted'(I f ime to n f the c f i nd

f - d n oncor'fcri,!ing hid unacce LahIe in s) ite of the fa ct that

', ' itatio r did not (,,,ressl, state that time ofa ot the

,"' e . Oil t he ot hfr hand , no n n f i r i nq hid s htve eon fo und

l( b ! t 1 w h r ' a r in v t:It i c) h a , ta ed t o Y i, i re eii t i n a 1 e

fi i it e ta shin, ret" exail, I e , where an i v itat. iun ha fx pr s sed

' Ay d ( , i roe d' del i ver'y (i ate t ,he f p t r I I o e" hasI,  fn un d bids

ar , ptabi a lrij is thiy ofeerd a delivery dttfe V. ich was within

a rY,' eo n a, o lerird of thr des i red date. ince the invitation

(I i d not sp f c f I ca y i' e U i re a ce r t a j I, to, a p 1 y i ng i J " rCa son -

alleness tes " in iI[(,t . rin g accep+abil ity would n(ot appear to

violate any of the. fuidaIenta prin ciples of responsiveness.

The Conhl trot ler, hnwever, has ta ken this sairn "reasonable-



tit', ' t. ,t '' , T (I I e l iLd i I t i t. I (; II vi I . r t 'i ii v i t t i on h

Ilearlv p if d I u j it d i I v r d t ii t v ., ilci . i'Lj iT.

w0 0 t hecr the hi dI J r was o f fer ig tr) I:pI 1 , , Ccu rr d iri

situations where rather than o for ec if ,. iv-, de the

[.'Ah r has offered i i, "i pro xjiiate, (il tl, at dii . ",, t, ' I,,t-

t I o r ha , found the )id acccpt1 i .'h'ro i '' f It h t tIV,

0 tr i0d hetween the reqiuired 3i! ,. imat, I t,, '.Ji'. ,'i ' t (.i',;u

e' i''li')V V V d i)u ) t C t' C i q t 1' )'1K, i r. '

:i hi n tl e requ i red per i .I. J ' t ' fv t t dhe %ii', r-i , .,,. K

j fl I ! h i:' ( i T t *11 (w , d e U 0 A n ' v 121 w it i ' jI i H i I

anit' do.i ion te (oin pt r()l 1er tI , tit h ,' fl' .f f f:1 i ,r/

",, ro.imit. ' , ' ]?t' day (a. roetuisted," ' .,,i., ',21 '',,iT'. I. '', P

v 1o i t. ko2 , ., l.211 i d ,', i rud d- I i v r , I" driy , w t

u 1 ': e 1 c i ' w i t h i n 150 das v . I, tI ', , Po t. he (e tl; )tr rl

1 1 i tL, d t hit he would vi ew an v h d o f i, in ci h ,j, Ti mt, i (' u

d,, ivry dat', '. , tii nreSp ,l.ive, .i ric c e li rm i t ic(: , t.,nc.e of

121. i Ks s 'hi t 1,a d to rT e vIT r es u 1 u'd fi d icta hi e t r. tine !, t

' idders . Iti t a tater d, i ,ioii, iow vee the C ) iptrol ler f"'- ,d

a hid n'ffer inq to del ivir certa in data it i i' p" p-l' i imat, l/ 31 0

I ', t ' o ni ve a I 1 inv t it ion t fhaI t r ( (I u i rfl (I e i very Wi S i 1

'>1 d.a',', Wh i le h, di t 2 n w i cshd t hie two d ici ion , on t h i ir fact

i idj , i jI?( thIt ti 1 , t.r rul inn wa' 1,,i .,d u )2 the f Jc t Itat the

i pnr, 'jxiriate c ' ri od of offered del very 1;a'. ,.i 1i fi -cai. y greater

ii1 t 'irm , 'if t', th a sI I u te Ti 112Tl e 'r if di ys P i',It ,01 Tr the itppro x i Tl f L e

ito id the dead! ino and t.he, rellitive period. i n v() 1 vud t ha Ti i r



t her e v 4 uI i casp the at r op 1lni ,, I' om.d w0 t : r

f no 1 1 n e dhIiI i ri n p on t r o n td

vrll r c eI oorl a d o it d ,i ua , ti ~ v , r du f-:! o.i i. di ti

Iid een di s fa vordr t h at f Ut 1 i1i, J O , qnut. 0 *.e t1. t o

I' e o< re w n " the r the a p p i x I a t e a da te ff .o .r fa 1 i ;,' i . t I!

r (1 fd t W ':- f -r hi dc'pr who. ft r,. f1 ft-r,, x i ,at. d ,t e

i e i" ted 0 to 11 a r'iquirI riol i, it i d; 1 e.

I. t ~ i, h, ot , t i I:, r; tr 1 o r t I a it dI it q v~ 1 , i

l or he f t th t t li. It o ia I tO 1 0 ar V; it 1 , the

(1 tiV 1 ha' d ho 6ld Irt t .r,,',a 1 ' , 1

v 4 1 t r jI r r

f, i r' " ' ,r ., it r''' isIr, ,htIF '

,+r ,' . I 1 r,' if 1 rrn ' .' I t!, ', Pi v' t V .o 'F " ', " '

, V " ft, 'l r t , lffi,... t f i'I(V' tI' 
1

iV, I rfi , ,. f ,t to hrt, ,..Y +  j

if~j v i f- I! i t 1 7 . V;.0

v, I'¢' . r'r t is.I 5 , ' 1 VI v ry rj f t hr f i 0 1 ',

f t i t I ito , f d !)(I 'A d pI w i It t i r t 0 y . I r, r n '- yri,

, i v i t i t Ii t r i u r od t..i, : I m ii ur! of 100 u.It ijJ t1 d

1 1 1 r e d I w i t P i n 2( d a ys o f niI1 1 1f 1. I r d . Th I s f i r d i it w I w ,

i , de in 1pi 1 If the It t that the P i,. don- a q rc,, t. o fu r i , h t h .

a I a 1 1 o d f r w i t h iI h f a P Pm o r I i I t a f c, q u I red i ri t. h e

i t' it ion Fv.v n th ill I h i i d do- i; iot offeor to ie e(t a I 1

r I uirrtd dc I vr rj dater, the Comiptrol Ior Pa> ) eriitt ed an awrrd

fr th (t " iv ' i iCS o hIt , Ire of fe r d iit coinl 1 ia ( wi I, o r

Ilus' - )f th' h ri rt iro d II, v I, ry dat ,. This IIa-, o0 iiI'rI, d i I Lwo
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cases where the invitation prinj ttd l, ids for Iluftitie'; less than

the total amount specified. In these nass t he (.omptrolier took
the pos i tion that the bids were rec,pon,, i ve, ince, in effect, they

were )ids on part ia 7 quatit i I es of the invi i, t ion sschodu I e.

Offored Pe r id of Deli very Measur d I rnm Al terneite N to

Another has i , for a fi n d inq ( of nonres)ons venons in the area

o dli rv roqu i remen ts has arisen when, a ppa rent 1 y i nadvertently,

a b Idder has offred del i very in the required number of days but

'ais :"oasorui, t w minimoer of days fromi a point later in time than

!(e, the irv ir tri n . Where, fur example, an inivitation has re-

Siired del ivorv wi thi i a sppci fied number of days after the date

of the non! !( t -r dat, if award, bids offering to provide do-

Ii very .i thi t he s o,,m if iod number of days but miasured froi the

dat i, f r ce iv ilg ,n ,order o" ore civ inI the c,n tract have been

found una(ept ihI'. The (om1ptroller has takri t.he pnsit ion that

tiie "date of c ; nt -a t" (or award) arid the "d at' (f rercfip t -f

contract" (or ainird) arid "date of r'oneit Cf o f- trrct ( r aw r d)

are ro)t synolnvo it a d. I t,refore, the, I d i w' , nr ,t rowply with

t it' del i v ory Y w~~ i rr t, ! o

Arl exc t' iw, t o I his ru 1 i h a, 'lev l oPvd d. Where th. hid,

while mea sur i ring dI i very freom a at (r p eriod than in t'.e in vita -

tion, offers a sufficientl,, shorter ",riod of delivery to compen-

.,ate for the different moasu rig date,, the hi d has been found

acleptahle. Thus, where an invitation required delivery within

6 ' days a t tr the date of award a nd the ) id offered del ivery 45

days after receipt (if the ran t_rac t the Comptroller found the bid

responsive. In suc' iLuations the maximum number of days



requi red for del ivory of t he award t' 0 U rjh the n, J 1 s ha. heon

added to the required deli very schedo t, and if the total exceeded

the number of days computed from the ,dote of award the bid wa'.

found nonresponsi ve.

While not clear fro, the d cisions, seemin(jl this apiroach

tf measurinq materiality is based upon the Irir ic i e of oi liga-

tion. The difficulty with this aiproach, however, is that at the

time of bid open .nq the bidder ha, riot offerei to .- et the re-

quired delivery date. It would ap)eir that oni., if he arjrees

after bid opcning to modify his hid or that the trency provides

him with actual notico of award in ,ufficie, t tim, so that hi-

nffered deli very fal Is within the e( i red di te wo l Id he be L I i -

q,: t e to conform. In oit her .: SE th at o!; i qa t io would a 

,;clef.! from events subsequent Lo hid opening. Trc Com Itror n er'

app roa h P , eems based pore upon p ra nima t i i m t ha n / theo r of

r os p pns i ve oss .

Accelerated Delivery Date

There is some question regarding whether the Comptroller

will find a bid unacceptable where it offers a delivery date

earlier than a mininium, delivery date specified in the invitation.

This uncertainty has been created by the Comptroller's decision in

the only case where the is sue has been addressed. In the case the

invitation required a minimum of 365 days between the Government's

iiroval of the first article, test report and delivery of the first.

production unit. The low bid provided for delivery 90 ddys sooner

than the required 365 days. Initia11y, the Comip troller f ound the



",9

bII d C 'O I ,t v 0 0 wI y t' c etup n 'o r d -

the 1Iiattelr ad indicated that th (i'ity could rota'r the :oo-

trat. At thC <tine tic,, je v,,r, t. wa r, t.rled that tte

bii wa S ((Or r p iisiv P 1)11 t. t t r i I t OH , r t r a ru , d !.e-

ca ,c it. a yea r d that tic bidder h jd not o, ta i ned a c r.:i ive

r c d a van ta e b).'i offerino an , cc oir.t ,ed d lI iver/ chrh( dlI . In

j I) lg t ,in ,determi nat i on the Ccropl tr I ier did n t fc un u on the

f Ct; i tthe case )ut clearly took trho oi en tiat award t a

id off-ri.ig ain accelerated dlelivery chedul would not ji der any

c :r taii.L e ur e ud i cia 1 to other Ii dder

Consequently, whil( the narrow holding , f the dec in ion is

t:,. t term inait ion of a c )ntract bas e dijen I offfriI:i aI

a 0 elra ted d ,1 i very w i 1 I riot ie' r(' u i r d ah S .n t f II t. 1 r i u.

i I, Urt: t.ad i II hat i I i htI fu tre ( e t omp t .r 1 1 e I I n e ri 1

awleIr I to , i t o fff eriT:q d, i vry eajrl ior than t he in rI;j re uired

1 v1 , ry date,. ri s un ,rt a i t.y in ,S f rom tIe rea i za to tha t

in tile pant Ihe C r t rel 1 l, r ha a, ( P! :1 red to f c u s on ac tu I reJ u-

di , iti fiiil gr bidn f I ili ig to meet required del ivery date, ui c-

CuIt IKle.

I nc oi I .et e jnd I ndef in. i te B id Is

M i ; i ng arid I ipro)er Si qna tu r,,

Prot I ems of responsiveness in the area i)f ,iqnature require-

mn t i v a e ar i >c n 1)o t i as t he res u1 t of a hi d (,r ., failure to

p a.i. 1 , y s i qnn hri s hid , id a . t he res u 1 t of t e ma nnner irr n h i c h a
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j nlt h a t, c r a If -d n

,'V tiL oin ,  in t.hi' are,; i , ii t rill t, , I* I.. .

,' O C i, t1 r to dIe r r i n , vi 11, ioI It (: , i .i., i ,

1e 01 1 ij t cd t.L. lierf orw 11 oI Jj r ) v I 'i olif 11 'ii

tie dvi.l iOn. vWhere it ha <  ailil!, (',,l ' Lt : 2! . i'.. I

( t es e idn; hd ve I e, n fiooi, , , ',i ,v. i , ... t ,. f-ct

It t he (2 i Y (I It0 1 I OP i) h It I i i t t i ' 0 'I r!

ci 0 ... 1i" , , , , to ro vfwl ,td II I . , tI dI I I

I 11 an 1 y J ec i i t i1f ( 1 : i ' TI 1 V i t ttj 1 re

i i n a tiil w i s an iuifir, 1 ity whi ci uld he uI b w iv( t d

k. 0 C II in the cu to d v ,if t he (Gonv , r w,- t I lice h , 0, t 7 d

a..:ii and i . i o Id by ' hie id der prior (i , a w . n the c sI

iclder hid oiq,,d a hid borid whi h wdS ,uhmi : j. J ',.it th ie un-

L' ) id . :-- Oi )),, t';, j i])o ) 1 1 ,a t ,, , t h is

fa,.:, a su[":eijunt (dei ii O .it,;ia lid i i , rl'l,' . UI .tl< r~~ Vt

il tId a 'i 1 I 'I d 1 l- i i i n tf1 I i I c ii -! rOt 
1

T . i I '
t i 1 11, t a t , .i t t it] i ,w d d,]i m i (Ih t c. c o il' i r ' 1T r, d a l : ,'

S i i ,

o' If v . i I{ vht th0 e :i' ii C I ' ;:,,t' I I ,!i, i~ l' , itn Vi i. , 3t. t -

f n a no , fed i i n r t u i ,i , ,, , C t- r' d

ii. " ,,, rf jr'a V (Joi V . r , - e rti o I) V a ,, 1,ITA<tourf, or iT 1.l ] e, K~<;

w r'I,, (lt hef i c i ( or Ui f; Ti d 0C UW i'O t o i t ted w i t h l

Th(e i'Idjor p rocurk,iwi it t, i u at ions r, f I t c t iS 1i rr r -

t i y ! rCofioe ce' COI)pl C e t h' V ividinj h h t an on. joil 0 id (l tzy

diii n i d, r> for a rd i f i t iw a, ic oiuiaTied iiy the r tee'al

it at ii q the bdi 'Id r i It ' t-' i t o i t ( i ii h1)() 1 / tI u' (li ed bi d



r;i tI V I 'i p I e I impl o L . h0' f fi, d f i I

-<', Lo 0 d t- ;.i ie tint i l i de r wj oI) 1 (( i , t ,

o ar r PI d l.1 ri r f (I t r) f I aI t i J 'I. ~d 1 i H I Ii

a ri I it hi C nih h d t 1 ( I, Ier P i rl rd i d Kfa
biiad h i .ie , ii w-drq i h t il i' It i (I, hh r i, An~ d t; I d e , d
' a, been suLri21t ed with tene h~id, ih,.a.. a .t.r Irr.rI,, de-

a ' thE d 7 j d the r i( r . n t iare ' a t

ovU V I ! o 11t re, r e ser tat ive, an0(d vJir1 tire t, , ,, "'it t d ,' t:

a \ ,;I Iel a Ir d,,ie2lt to t he invi tati if . Or oi, other hand, the

?-ne .. i. i..aiii o f ar 1 es vwi th a ri u!t i p e d 1 1 ha1 s be n "he I d to

oi, -. t t ute ,tt isUi t f i c i en t has is u)Io i which tu f i rd U11,h d 11 0 I i-

a t i i, Si f e is fel 't hit i ten t t he hou I :1, . he in Ii c a tcd

lv A A t-(2 1 t equ i va 11t

t7K f.i t Ltnat, t he Co iptrol le nas an b Li; d the h rin rf

' j ai t i l er t , v id p.rei lic t jt r actual K il d r s

t1: t r C d in dec 1 ii. ii, w (i i . f i rti(., i i, haIve t . eoI

, 111tf.t a t r1'< . 1 ri ore eec at, o c il r w iterr t td tr siqr

I f 0e r i d ripe in q i id t rii , a Vi i t- vhre; the ru h s I d

..o,,a 1.V I , , r ( . , , , , I In ,ii v, o ,I thr K or, -

t " r ' t ,

t i ap a ni l, ,w e r, t i a t both the re q u , ion
,d t he dc isions (citod i[Litvr are di reted to preventing

i d'iddr'r fro:, (-! oct inq ati,r bids hi jve been opened and
r)rices hai' Keen revei fd, whhtrer he will ackrowlekdno ,

in pdeny the t!, i r U h a Iuch an orpt On wou 1 d qive the
bidder it uri fair irIvrrit t i t rt, vet o t. her bidd rs whose o id
pi s were( r ve, I r, A at, i d o Ilt , in . . . .

('.onvere l, he1,. , ) ly one bid is r vcived, and
tl a id i,, fo0unrl ud U ) I d e 0 il l ( to ie un si gn d
,e see rtn ri son why tre bid rhoil d be rejected.
(. earl y , , i n(e, in t ha t s it uat ion there ire tio other

I dders , it would not. b unifair to ask the idder
whether he intend) to() be b)nund by his hI Id, rr to



:,e vil, t h iu t ,i ; t h , I i t tt :.r [ l ! '  ,  l

'l no t ~ K t' 1, d cI I q1 *'h

f a flu u. I I I I d 1) * Id i~ 1; I 7H I , ' '
fill rr 3 an 1n; j ;ned lid U a j 1,tth ( ,,' . v , , . . Hi( fi ,. Ki

r1 4)1' ' Kl. " 7' 1 jj H,. il f,,,,I t H 7,t ', ' , I i ~ , !, K:,, ,. H irT

it td d,'tK . i d

of V 1 jl, trO. K Kt. i U v4 i tin ''7 " i nat. U~v IKi, . I, K, 'r 1.4:d~ ri HC ri f,, rI, Hr

i.e ,,re '.,!, th r '-. C h i , dr' , <.,t. ! H , th .K Ipt rc ,er .I
r cn t ( 7 t J vi iOHd i f. h(i I) a i t o1 I r I I 1 ;

et H I, , ' A I'r O t , 0 ' , l I ) f i .111 , , 'I.

't i .'I, Il.,l it d p i (, t V ' " e t J I .I '

I ' K ' IlI t ( : 1 / P I ,i 7 - , ] (7 7 (7'v I , I, o t rr"_.

[:- i ir'", - 1K l~idi ,ijr. I ,r,': hayr, ( Cr, I t

71 t i'. f wi, ( t I, bil hK v),t been e i(j 10,11 by thO bIdd,,(1 '

.1 , t eq f I ' i ,, i , ' e s t a r d j I f , : , r .''i d O t K

arK H', ' V(' ,,v d,,7(-r Hf 1i f ente rltTh() it 7  I T a' ;' .

t I I liii' in ( K t" ' V i n ( I t f ' '.', 7 ' "

4 ir I Wil ' H ' *: I V o f . 1  i in ci rill', fj,, ! f .

, i d h] td he I , , , e y,. d ,I

o fI n l
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such uthori ty prior to bid openinI wuld 1( 'ult . in nonIespon-

si veness unless through prior deal i n(Is be twen the parties the

Govern;, ent was enti tled to re y upon the acent ', apparent author-

ity. Tis approach was taken as a result of th( belief that ab-

sent such evi den, e the bidder, coul d di squa Ii fy himsel f after bid

opening by disavowing the agent's authority. lhe situation re-

versed itself in an interesting decision in P470 in) which the

Comptroller stated that his prior rule had been overly restrictive

and that in the future such evidence could be furnished after bid

opening. The basis for the change was the Lb lief, not that the

bidder would be obi igated, but that the agent would be. Under

these circumstances it was felt that the Government could rely

upon the fact that any ialse disavowels of an agent's authority

would be challenged by tho agent. More recent decisions do not in-

di c a te a trend iwa y fro:,i this approach.

i ds Contain i nj Amb i gui ty

Occasionally a bid will I',e subnii tted which is prepared in

such a fashion that it is unclear what was intended by the bidder.

Wh,re it has appeared that the bid was capable of two reasonable

interpretations under one of which it would be nonresponsive

or where its price was capable of two reasonable interpretations

under one of which it would not be the lowest bid, the Comptrol-

ler has held that the bid must be rejected. Where, however, it

has been felt that there was but one reasonable in terpretation,

and under that interpretation the bid would be responsive, the

bid has been found acceptable. Similarly, where there was

• • • . i II I I
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L' t one re 1 n erp rt O s It l ie 11,(' p r rid un d( r

h at i nterpretat ion the bid o u I(d h) t h lo w ',,'., t lhen the id h a
t 1j,

een fou nd ro- pons i ve. In de t o ri.i ri in q wh th , r , hi id I . ai) a e

f oloe than one reason,lle interpretat ion, atid her c ac biguous,

the Comptroller has exam ined both the hid docu,,nf ts and the facts

surrounding the soli ciation and receipt of hid'%.

The Comptroll er has found ambiguous bids nonresporisive out

of c .. ncern that the acceptance of such lid, would provide bidders

w*ith "two bites at the apple". It is felt. thot where a bid is

a ( i uus an opportuni ty to"second (uess" would arise f com the fact

th.it after bid opening it would he necessary for the Government to

rhtain! clarification from the bidder.

S i t U a t i Ti s i n wh i c h a mb i (Ii t y ha s re s u I ted itr i s sues o f

responsiveness have varied. Among ithe most common have been those

in wiich bids contained language of a precatory nature which could

,,. it,'erpreted as conditioning the bid, those in which the bid con-

t i , cI in forma t ion which made it uncertain whet her LIh bi dder was

ffering] a conforming product or servi ce, arid thuse ir which the

r i c, of the bid was Unctrtai n. In each of these areas the issue

of bid acceptability has heen resoIlved based upon whether it

a); eared that i n obIi goti)ri tu l1erform could be fuund without

h ,viinq to seek clarification from the hidder.

C on struing the Amibhig.lui ty Aga ins-t the B i dder

,n an early decision, the Comptroller Geeral held that

where a bi dder 's offer was amh i guous the resu 1 tant contract need

,ot be dlisturbed since the bidder had created the ambiguity. Under
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t hue nr( t ' n st. ance e t v.,: ii d ic ted t h ,l t n a w ra d Cou 1 be made

ba ed u o) the int erpretat i n most fvorabli h 1 tlie Government.

'Jt ili in t i dec i , ot, i, iu thu t , in : i'd lul of dec i , i r:,

in the early 19 0,,, rat her than fi id ,t mb;, uj ,  I, id i )rl nrt sitns ye ,

thi Camptrol er rulel that th( ' w t'( . acc.t ahle, wh, , ba1se udI u n

the i t rpre La t ion most favnrab i,. to the 0~oveYrnrlrun t

Tw.a ,,,c isions reflect this ap 1r ach.The first inolv In

invititic!e for the furn ishing of surety b(ids. The invitatior

sol i cited ids uponi three types, of civ(,rn ac . The cidder ,ub!tit-

t, ai single urice but faild to i ndicato the type of cuveraje

w h ich it a i p it, d. e Rather than find the bid nunrespons ive, the

o !: :,tro1leir. con,,trui ig the amb iqu i ty against the bidder, held

trab the !i ) L:o ld be accopted for the type of covr. -iie wnich

' , 1, 'he least advan ifiaeous to the bidd dr an d the m ',t ad'Jdri-

ta m, ,js to the bnvermo.nt In tie second dec isi(on, the Comp-

tre Iler ~ i-p e tee a b i d Is if fer i g t hid price that included

,i~l , th e iidlividu I items i n the. ')id ,,chedu Ie ever, though the

nil ASh sub; tted vt'I amkiu( uou- regarding whethr the e items a re

tl furnishJ ed for the total price quoted.

lhese decisions are difficult to reconcile with decisions

th.* ,-ere rendered during the same time frame in which the Comp-

trol ler held that i n ambiguous bid was nonresponsive. The

i:ip t rol ler, apparentl v r'ecotniiz ing this fact, attempted to clarify

his n s it io in a 196Y 1 Itc i si on in wh i ch it wdS stated Lhat it

(.U 1 , ' i mTpe r i s s i 1 1 e to a cc ep t a n amb i gu ou , h id ha s ed u po r a n

'i trp rt ation mo ,t fa v ralIe to the (iovermnent unlss that inter-
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t otat ion was a rea una1, le ore. ri, 1e. e 1 0 '. the Comitrol-

len's positi on has bee r (ie of rejectig ,i h ib uuu ', bids ra ther

titan accept ing then based u!;on a constrIct ion mIIWt fdvorah1., to

the G overnment. The handful of decisions ini which hid-. were

accenlted upon that basis are now cit. d a,, aiuthority to construe

the afflhiquit v a(,inst th, bidder nIly in '.i tuations where utlter

d ''e s wouli oct. he prejud iced.

'rh i.9 ity Crea'rd ky ..e..i ests

As id i, i ted ( ar1i er in th '. .a p er bi have generalIy

b . found nonro- pons ive whe n they i !ined cnt'd i torTi, not already

re-, tt in the invitation. Where b ids hl e ei ,'e U m iitted that

v, ere inc ear as o whether they were im) osing uch . cond i tion or

si, ma 'Ki og a uggest ion the Co!nitrol lor ha', f.,uod the:, norIre-

,pons o c 'e to ambigu ity. Such amhi oit y has been created when

hi dnrs suhbmitted their hid,; with "reqiues-ts " thit the ,overrirnent

p r ovi , pr .qress payment,; or that. ce nrin contract clauses be

1,, I ,. The Co Intro IIer ha . f o un d s ;c h bids n(nresponsive

a,,he ifr ht. "requ ests' were in the h iit itself or in a trans-

nitt l etter accomptii iy i ng the [ i Even though in its ord i -

narv usare a request is precatory i n na ture, the Comptroller has

talun the losition that when such a request accompanies a bid it

i, not unrea.;onahle to view thr, request as something more than a

mere de, ire. C nsequently, such "roquest'' ire felt to result

in two reasonable interpretations. The first , ing that the

I kldoer wooId ,,ot perform absent receiving his, Irquest and the
t h.'

e, n d that. he would!.
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Consistent with th,' ipplicationi of the lrrniple of obli-

gat ion, however, the Comptrol 1 er ha. ind icaited that when such a

re.que t s IcCO MPalI d ,,y l Ia t tatewe't that 'le Lidder i"

,ffering to perform without the cro d ition requested then the !,id

; ac ne table.

,:,Q)i qui ty RelatinU to th: Item Offered

Amb iquitv has also arisen irt s i ia a tion s in wh ich it was

in tert ai n wh ther t no hi dder was o tf4 r in( to furnish items con-

formi g to specification roqu i remer, ts 1 i ted ir the invi tation.

NC rma ll y sUc h a:L i jU i t has 0c ri d as a r esult of bidders in-

-lulinq in their ) id, nonconforming unsolicited descriptive liter-

to e" and draw i ns or . mo dldel r part umher.

The (-uri!ttrul let h , stated that uxtsol icited noticonforminq

descri t ivo I iter:iture c,,ilt be ignored and when submitted with

a hi the b id will be cot' idturer, ionrespons i ve if either it ap-

Pears reasonable that the bidder intended to qual ify his hid or
11 K

if ambiqui ty oxi sts as to what the bidder intended to offer.

In decidin,, whether such ambiguity has existed the Comp-

tr;llor has exa mined the literature and the bid to determine if it

rea, nab I y appeared that the b i (ider was offering to provide the

,lorlC0lfomjrrlino product describcd in the Iiterature. Where it was

folt that the circumstances indicated the bidder was providing

the literature solely for informat io al purposes the bid has
1 2,

been found acceptable. On the other hand, where a hidder has

specifically identified the nonconforming product described in the
27

literature in a letter to the agency accompdnyinq his bid or

I
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where a b idder tias submi tted 1 itoroture iid it a ftiqo that the pro-

duct being off ered would( not meet. thp invi tat iris requi remeints,

t he Cocimp t rol Er h as fo0U nd t he hbid n onrr es p )ns vy

A d if fe r ent a p pr oa ch h as b)e eni t ak en wnrire th P a in hi g U i t y ha S

a r iren as the( r e SUlIt Of the inclo io in oif a n u nsolI icited part or

d raw in g nu inber i-in a b id. Wh il1e s u ch a s i t iiat io n has been held to

cre-ite initial ambi guity, the Comiptrol I r, applyinrg the prinrc i-

pIe of obligation, has .,atpd that such bids are acceptable where

the !)id incl1udes an express s ta temuent that the model1 conforms with

all re(Iu irem e nt s i s t ed inr t he i nv itoat ion. Another method

ret, TIwinded by t hu (oirip trol 1 1r to reso 1c ye.iuch an ambigui ty has

.Lt'en tha t the conitracT ) of ficer examine data that was avail able

ior ort- bid opf:niinq to determi ne i f the part identi fied by the

jin nd f, nu mbepr c on f o rms ton t he !spPc -,i a it i o ns i n the invitation.

h o C o rprol I bor ap)pe ars, t o fativ or t h is a )pro ac:h . In one decision,

f r (,x amplIe , a b id de(,r c ro ssce d o Ut a pa rt number listed in the

i n v ;tat ion and ins;erted his -Own part number wh ile indicating that

t he a IC ia rt h ad been Us ed i n a coo tract w i th a nother agency.

Tb hC(, Uptro 1 1er advised the procurinq agle,-cy that it was improper

to rejpct the bid without first attemptirgq t~o determine whether

the part previously supplied would meet the aigoncy s require-

ine n t

-11r ice Amnib io u_ t y

One of the most f requenrt c~ju sos of amb i uo i ty has resul ted

fr; an uncl ear, statemrent of hi d pr *e . Dec is ions, in this, area

illustrate both a concern for the avoidance of actual prejudiceL
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and the ex(tent to which n tLa I q y mn ,t (.. ha,, , , ut i i z d in

at tempt ing to exp i iti w h an i mh i qui./ In', f,i ,,," to exist, in cer-

t I in instances.

I, dec, ins in vo v1 ( 1rq ) r j e 1)i 'Jo tj t lhe Cofy t ro e r ha ,

ut a d b i d io, n r es po i vP whe e h- e O t ii o n e r o, n a b1e in t r p r e -

t t ion tx is ted as to what rice a )i dd ( r i ri terd , I to bid and under

o Iy one of these interpretations wauld the hid ho low. Tnder

these circu:'tstances to accept such : hid .'ould permit the bidder

to control his e(i- ibi ity after hid op o ri(Ji based up)on which

price h,.- (ho e ti surfn rt..

Some bids have heen found amiuou , where the sunt of the

uni .rices ox(:(oded t.i it of the to tjI amount en:itered in the

:.I~t. a I o cxiJ itV w a i .1 i 1-1 i i t hb(-a% se a t unctirta in ty re-

Ia t t k 1, a hor tiot t0al amo t entered wri, intended a', a dis-

.; it. f r o I ttal award (ir repre',entod an unintended mistake in

I. i d.

Another frequent ca' of price ambiguity has resulted

w .rn i dders , rather than ,nter a price for I I items listed on

a t, v itations hid schedule, have inserted symbols in the blanks

p - vi (ed. Where the Comptroller has felt that the only reason-

ahle interpretation af the entry was that the bidder intended to

furnish the item at. no charqe, the t, id has been found acceptable.

Fol lowing this apprua h hids have hen found acceptable where,
1 v

r t er than on tPr a pr ie, t he hi dd(t ha; entred "Inc "

0i 'a'; "Iiic.ln' t.d" or insertefd dashes. In each

a' ' the Comptrol Ier 1I 0,d t.o the circums.tance" surrounding the
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en t ry to det erm ine whether the yviiboI ra t I! ,li go i ty In

some of the decisions involvinq the use of syiiihr, I,, the (Coii ptro1 l1er

appea rs to be reich i ng (1u ite a di at i(.- ti f ird i i 1 1 igat ion to

perfnrm without charge. For examlirl, i ucr , decision whore a 1, id-

der entered a dash rather than a price> the Coi, ptroI I r to,)' the

i!o'it i on that this in(Ii -toid tha the iiddfr w iwrre that ,ome-

Sh i (I w a s to !'. i n-. r I ed in the a( i, i rif.t h( re fro r( , the i rt';,r-.

t. ij ( I f th , Ia " h oh i I l t(,d the h i (Id r to f1 V- i sh t he i te wi thou

clila' re, It woul I, appear j us t a o 9i cI to a' ;uiie that the

bi 11Icr faiIed tc note the requirement to :;i r or the I tei, Ind

e tfred a dash because it did not dl,,i re t(, do so.

The 'o mp t ro II e r h i he I d t h ta t hi I,, con tai n in a ib i gI u it i es

i , ric e aro dccelltile, i) e ardless of w-hi c h interpretatio, v.,a

f o wl owe , tihe !id iu Id rem ai low. iri such s ses any puss i -

b i ty of actua 1 prejudice has been removed However, it has been

in dico ted that oinIy if the bidder agrees to the interoretation most

favorable to the Government would it be poermisihle to make an

iwli'd in slich a situation.

Fa il ure to . i d Ipin Requ i red Items

Occa sionally a bid will be submitted in which the hidder

his fii led to oter a i Id upon all required i tonms listed in the

i'vitation. Surh deviations have arisen in situations where the

i)iJder has fai led to enter i price for all i tern'; listed in the

invitation'' idding schedule or as a result of a bidder's failure

to hi d upon a requ ired option or al ternate. In determini 'i the

mi t ria ii ty of these types of dev iation, the rComptrol ler h.



the basis of the 1 ter,1 1 !. o

While UCh a position may be cons istent oith app'lication

of tne princ i ple of actual rejudice , it i c j rly iicons stent

with that of )otent i a 1 pre j ud icen si Icf a r u i remItt to )id u;, n

an j I terna te may be a su ffici ent ro, ',on to deter ;ropsect ye bid-

ders from co:j;)et i ng Moreover, tN , orit ion of the Com 1t r, 1e r

is at odds wito the qoal of prev'ntionq fjvo riti ,i in adverticed

,r ( remeen t th rouqh rest r i t i n t, 1 is (. retir of con trc i in rj f-

ficia s. It leavIes, t h e detfrminati on f who ther the bird i- or

?o(,t <Loc('pIa 'l' in th ' h.nds of ai;C / (ffic ial, s.inice, they deter-

min e hvhether to a ward on tie a 1 tprna t.o or no .

Si r,! ; ,r fii Iu ro ( hid o r t u r, e i i nt n n m y re sUlt

i I id 's r ; io-,cti un for nonrespuri ven -,es,, , Iio ever, too h ,:mp-

trnllec nr indicated that such r failur(, will result in a firdinq

(7 no respal4siVeneSs only wheoi ono ,f two ci r c p stauices ar e pre-

First, wherf- the Governienrt iItends tu oxrci se the option

at t . tf, f the award, th (,refor , maki q the oo tion hid signifi-

cant fn o Inr. :sr' of bid evaluation. Second, where the invita-

t 101: s pecif:os that the opption prices not exceed Lhe hasic bid
I :

irires or etaal ishes srome other standard for option pricing.

in .t ter ci rcuiIs tance , it is fI t , makes ot 1on bidding si gili -

f ant .since 1y fail IIn) to bid an option a bidder would be depri-

vi 1 the Government. of the benefit it attemilIod to achieve by es-

taI,l i.hing stanldards, for option hid ding.

Even where one of these two c(oid it ion,, ha, been present a

fail ure to hid a total opt ion has not always tenen fatal to a bid s
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a C p I tah i i ty T he ci w I, r, o 1 I r ha', f u (i I '-,I h I, (1'. iCr. I, 1 c ah

wh ore it was p,),i le to ubta in a irie f,,r mii tu(i ted portions

of tho option by a!ipiic tin , of ti 1. 1, i l ( i ,It o r rule.

I a p : 1 y i i u(I t h c r j C I ii 1,n r (1 t f tt ri(j p r , for

pt i f r t h f, C () Iii; t Vo 1 I i' r K ,i r,. u; t c (I k' I ;i u h . r 1 cO

. the same for all l, tial it,, I up n, hlt I o that the

r' or' nave bi d on , mWIe f h e ' L i I h l I ;' i on hcre

li ider has faile, d to hii I, t ,y ;! - ii r of i n ption gt i lI the

Com tr 1ller h as found t he i I i;,r; rc pi', ivp i s t e of the fact

that there was , con istent fri in ern throughout the other

por ons of the hid. Th h ti,,l, has been that by omi ttinq

tie , ire optio i i ,I .h e t .d !(cert)inty as tI whether

h , te- ded to i Id th opt . , is not (.1 ear from the

cli-,o s, it is dp)i 'lK tit t' rV t pllir hoeli v that under

thOese circuistan es, th h i(Id r i o rt A Ib igited to perform

th e t gior re-uiremen t at the ri o) ffred e . ,-jhere iV tihe hid.

Fa i l- re t - Re t u r In r v it, ion Provi s ion s

An inte etir r situation ar , es where a hidder in submit-

ti, his bid fails t o retu rl all p rtin of th invitation.

Where the omi tted )ort 'i n - ontai (I mtrial provisions this

f,,P igl, iin n()cuf's acLi on h ts resulte d i ii determinations of

iri r'ip) sr ivri e -' ,v r t hooqo ther ha, li-, n) reriirement in

', I iaard ir vi ttt i() for hidH form,, that I, i dder', return with

t i i , ; a 1 1 !or t in , o f t hi in v i t i f lili

The on() trol icr's afinial is based on th, fact that when

a t i dder fa i Is to return a 1 material doUIIO t, wit i his bid which



WaIe t ac IIe d to th U i lv tKt IKl d 'C ' to Il i , i Ci I I ot
t. r te a v a I i d a n d b in i ,L rIct f (UI i L ri c L fer tu p . r-

ow1 . cCOidco o dance w i th a I I if t. h, c. o I , . 'l '1

f t invitatio . As ,, result, t i t ri lI jt tta h,,_4  t5

a L idder' s fa i I UrI' P t., :rr' t n a' I I . 1 11 f tii, i! V it t I It -

S ds upo wh P t h' o I no t hi c ,. b, o1) I , , d ;)' ,' r ,' l 1

e'. ,,, n Lia r qu 1 i i-e ie t - in n , i to of thw Ol i , wi I. rl a l,( I- tl it 1

6h e t. h o1 t C h Il! oh] I atgod t i l ox , t L u h 2 1 11,,1 ma r/ f o u hou

Jt t -rii e w n et hor ase Up1n too hid 'u!tr.i f tl there I: I

S i(o Irp ration 1.,y rr fe renc t t h , ,: j ia t, ri, I t It t, I i dde

hao ta Ied to ',' mi t Wheon t i , c an , f (u rid hi ! I , t 'u I o r as

S old ( , I it the i I , no 5r u 1)ons vI. o. p ll , t1iyi, concep)t the

Cai, tr I l e 1 I ha fo uti d 1 )i d i C ' P1 . oh,1 il a (2 1 . re 1 a n.he

;at ,ri a s , c t. ,a 1 1 y s U IL t u t ho', , i I (A, t n f i the s f e l ic t -

ti on f I I y , stat in q the ex (:t n ( 2lti(!; if ges tof ot c.p 1;)ri:, ed it

all in a ca s where a bidder ,uhilittid tw i a p l q f tI]e i nv i ta -

ions hid schedule whic made reference to the i t i al -ovi-

,ions Cf tile iln vi tat ion which had not [l)e n returned. Or tIe

other P (ii d, where ai (il wa,. roturned without certain material

pr ovi ,i l,,s,and with 1o !o ,,enIwert that. referred t'r the i5), 1-g pro-

vi i oils, it JAo s I d that there was an i nsuffic i t as i to fi n d

iAl w 11 'f.iI I,' t f, o : roI I.

plo vt (11o 1 i -l ,[iL i to : i oai r the ,I o (Co itl iI ity If rioncCIf)rminI

i 1 , r .o 1 ut i 1 1 )PPoa " t(, he larql wt t,.rw ,.d K l ii t o, ih as 1

. t the tarticular facts in t,,j ":', . It I Iitjr, I- i ieve(2 , that



df~ th m t "I t 0 t 0 'i M' c 11 t ~ a ' o 'hi if

A t- re

F i II r' t (I j d f d 'i i .d ..

,e ', r i ,) t i vo L i ; I: a t d -,

r- j rt , ,,ha ,t t d ,. , I i t th t h i r d, d. d( r i pt. yv

t hait 'L r , t 3 tth it,, ,' he ri q '. r ,,h I j h . . n

I1 a a n Ii 1 i :0 w i 1 , u i'l i re .Ua. 0' n fu Coi r n h I r i ui r

rIi ; smn t o )f' hr p i t b I ii r i r' Ii (I a 1 Ptn -

C, r3 1 ot " a * t ,n I .tes ir de , , rit vi f, to r ,,a r,, .,

S h t ( , lit' v i t t'C "e t for" v,| i iasi' ' (,

i it> r t it MV I al i ,ii . i t at lhi ''0. U iC I'l i V l t(7-

I ; i, 1 <t o '; I , a t i t" 't, ; b Ir m,,,t .I 4 I it ri :d - i,

,' 0' ri' I a~ an \ i ., if i 0: '',t i { t~ 11t a di . , t rf 3i a I, prior

e:; t u cr C r i re m, inv i t t iir. , ii i i t ht ,' -, P h o i i i, l the h

h , the Ut ' o ,It' i, t f r i i r (2 ' [ t w il ai e t heFn'l' t., e

1'' ( t it'li'
,  'C 04 ,, i{' 1. ii(. I 'it i t t iid oi ltu that th i i oduct

i q I ; ffc, ri' o itn rmis zuh n I a t. i-1 1 1 w ith that vh i ch i i''< ue' ted

i I f h f io I I or) y r t i t C ' 1 o
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p re O , t. I p p ro ach i t i rl WL rt , c l t i it. ) h 1 i i ty foI I ow -d by

the (C 'Ii t r lo 1 r iii hi s i it iI I dec !,i, . 1 -i / om I I r I o r

dp( I ion 1 II . ')I , i 4 t I t 1 I he I( 1 1 ft I fi i I ti r fu iirii i (I hci r it o-

t i t0 1 -i to ra t l i 'ri ' i ' nI I ', w i' , iie t, (i o , I : , i , , ( . i, i i ti

, .t ,:r ; l IOOr ini I e j t it t i ri t. r- t f t rf, ho v-

I, '1 w Ci ,1 'e t !I Sc 'r .' t I, ,, , , a i;:, I/ he-

Cl.',<' it f ]1 t, fir iii 1 t''r t r 'ic J  t re f ai

tr .+ t'i if to ttn ii , + a i .i f t ti / hit r

o) , d that wh t'e a 1 iw 'i ,- - t i ,' ' , i 'zis r i -

t i -it r tu Ire or a.<ii le . i-i , . . ir m t? v tv n t i, Ih '

. tt, u atc t I(quI'( th 1 u i a:terials ft r bid IoP n iri ard oni. if

idden r , L i f l ed to I roduct tI, , i t i ow ouId the bid i.' r-

.i t ' I

Titi ',siti i l u1idrw it dire c h atrdg rduring the 1 9 500

In C.Fr' t ri I r I o( ! t e, l d the r lh iiija irlist "t w b i te d t the

a Ir a e ' i (I nf doc i ,i on. d ' r i II( I ha t dec i the C Ii' C -

t or.ler 0 ta1)li,,hed that 'he ire i f r, t u- o r o' li I eS ve re r1 , -. e r -

a n a Je, y s d o e 'mi ni at ion I n f whe the t. h(o off(red i t IT)om t

c- d s f t o (ii V tr IlInl it. , t h , tih i tnC l n e s ai . t o en a t; Ie i r o -

I r''wl 1 off i c. ii .,ly what til hidder i'r-;posed

ti f-irrih, th nt hi farl (ir ti .ilHit. w h tIr )ialc r i'lIr to bid

Iiic' wouid - a ijl", fi ''I t ion In a lI t r d cis nn the

((l: , i' ,i , I I i . t.- .d t h i fI. hvj a c~t f \,a it] . ' Iu :,, l y c o n cernr

it :1 ' .i ,r lv ii i t,, iv (Ii . r e o i i i i rl ii 1  it. w o u] b r

i I, f or , i di(I r t F i 1- i " t i i,(I i, I t/ for -Ii awa rd after-
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op en no. it was fe t that a 1i dd(or d-s i red to q ua ify hr,

Coil 1d s ubi t i the mitI. a 1 , in t ti 1)rope r f 1 r ' r, d if h, did not

e sire to qua 1 i fy he I nuId , br i jt t i.r i al ,1 ivnr j <, w de. /

f rll the Specifir ationn; as , ,,t,, ,¢ It I, t, hi. ahil i to

meet the , entv c rc ,Iu i reInIli Lo

Once it 1 re -I i(zI d that i z Iiidi-! i iq . 1: - h i rid

a requ i remen t f i 1J rI p( i, v f, r; I iit l hi. a , , d C' tu a I rr.j u -

dice and the rure a gain.It L tw hi ; a, the al';I rat her thai.

potetial prej Ji; I c o tre.t, ruleI nf pI, ice , qi , i; :,, Iant ity cr

de1iv,_>ry, the task of detorroiin i wha, kinds> (f ,,,viations, will

h(, permitted a! the Coriptroller is made simpler. The key to ac-

oept.I- i 1 i t is whether the reyli red materials ac ecessary to

r, valuate the characteristics o - the biddpr's I-;(Idict to insure

c f o r i tt w i th ti , I, Govr, 'rie n 1. 's re (oIuir, m .n t niid if so if the

i f rv, at ion he (overliv('nt possossos prior to 1) i d open i ng is su f-

fici,,t for 1,,ri sr-,s of evdluation in the ahsence, of such matr-

Lit' rt or anId P ata

'Aittn rerard to desci'iptivue literature, ,U(:n stiun of d bid

re ,soiisi ventei e ,  will riot. ,ve, arise n ( 1,, s the a(oc, ticy il requesting

SUChj lit -raturf, Corilp l' with (-,rt,i j;irocedura l requ i re:ne n ts In

rp,-iuo tine desc riptive 1 i trec urc t is required that the invita-

t i , e (ci fY what 1i t,-ratu',' 1 r ,qui red, t he purpose to be served

by I " sulhvii .< i , thc e>r nt I 'I wii ( h it will h e (. n,.ideced inl

evo i ua t i n q I, d-,. a nd t he , rI, u I h n ul d th(,i, he I I ai io r e to fur-

r i h Ie 1 Itora turn. eWhre the rIp(,u i r II t far the 1 it er t u e



C'l V, d U ( i l t h ' , i (i ' f I ''I ' l f h I I I ji Hl t rt U I t Ir,

ijal reju i r (II th e Jr i dder' ad n;' 0 .1t un t "t

c * t h e , I c ' . I, d. t Jo ,r; a

S p Ce pta h o I, where wi ,s deterin od that t i i ddo r wou r1 b , () i -

c, ttod to per fc rni i ac c0 rd an co wi th t . v G r wvwne rI 1t ', r II Ci , 1!m t

1 p it o f the o, I i 1oil

Fail ure to Pri e Ictens e'1i the Biddi gi Schedule

Genera 1 ,i bidder s fa iIur,, t. , h id upon or ('1tev a price

r a I i to 1 I ist ed i ri le in V t t. t ' li r ti r(j cc hedu 1 l does not

c i t i I t C a ', s i s u!o 11 which to f i dr h i hid c s i r i pta l ,.

In ' u h c.. ,, ' i t. iS :l i . . , t, e I t co is der fh ,i i d f r Iwa rd on

t 0; I teflis lw, Ch wf i e I o:t ua I I y , dii u, o !, i 'i ' r , wi' e e the b i d -

': a a ,, d id r a ted t ha t ) wo uI d en I v anc e p I aI -I) fo A I1 it -;s

i or wh ine t i, iIvi1at )n reiu ir d a 1I ipon all items,

tho filure to (u t a rice or all items has been Con %ide red a

ratHr ia dvi at i on re(I ui i riq thp hi d r r je t i oiT. ThP Co', trol 1er

1 as s tat d ;hi purpose for this rul,, as the fol lowi ni):

t) i d i qtni, ral Iy reqardoPd as n nrespoosn , y on
1t. fa-e far fail ure to in cIude a price on every iteo! as
required , y the I F. ... ... The rationalf for these
dlecisio', it th t whore a bidden failed to submit a price
fo r a n i t e a, h e q e e r a 1 1 v c. a i - r o f be s a i d to t-, o b I i -
qa ted to ir'rfori'i that service a part of tte other
services f(,r which pri( es w-.re suhbmitted.

T o;,' i' Iip ft t, a ru 1 (e wh i ch woul 1d 1a 1 (1iw h i dder s
r r , t ;r c o o mi -i i i n o f t o r a 1 1i . 1 ' i I ,i c) f

PI s a k i ' d woii woo d I i qI' / era ( ti r La t . thi , 'idler ir,
tpt i on h i I a i n ift,,r qw n p in (i vi he th ('r h i ,  in tent was
t o r f ori k" not pen fri mi the work for wh i ht the ,ricr .
'.,er u' qi,, 'y ,mit 'id. fo extend this tl i, I,,u d
in ' ffe t t T awoiu ;lf to r,! n t 1 I H' o ) o o r i i t v

7 i i I , IqI



1,-,.,l , ha s be en ,,h t her t. he P (1d di,, . hll)t1 .t t 1) u n J he. I ide r

t perform all of the w rk reqolik ( nt ithltqiI i q the (Iiit 41or',

of .nt or mere uni t pri c ehe i i i. w,' f. It ti ' uch -i , i J -

t o l id not e i 5 t 1 , have h a, v h f ,i 111 ri ' l I o I I ve, ever

tio.h e vaIlIuat io n wa,, to o 'hd,de li n the hasi , rf tie tL I

amon t of the bid.

Where L, ids have been su Ii t.( d wi Lh'-ut a rice for a re-

, t i i:, Lu t v, it h a tota p- ice hi, 'oh 1 i iat ion' has been

dot er i i o d a ea d u on W h th'.er i t a 1) ri'd f row the h i t a t the

tot a r ice wa -, tea iL t i c Iude th e n it ted i tem . In thus s i t-

u t ons .' here it was felt that it wa, t fie 1 iddr' s i n ten t to ir -

Il, ,;. th1) s e i t ei, h Lids have been fonUd a t1. ptablC.. [xarIII eI f

, t cti':.,t,; in '.,hich uch an inte;t has been found incIuid'' the

o e f 11lowinq- where a hid's total ,rice exc-eded the sum of the

's bid ui' o ,,t next tO the t,,t. al the b)idde r had in erted th t

tn, ,.,, eiter'\ icl ded a lid fi o I1I item.; wher e id was

-'lpa ied b 1 II livery sc hed j 10c w6ich i rid i cited the bi dder'

in ,rt. to fur ni ,! Ie i t.il; and whert, Iv the sla(.e provided for

he f o t a I pr i I t t 'iited nn n, i) id fo r i that the ,ur-

i t t e d inc1 ti ld 11 I dn a1 I i Lii . 0n t. h e it te r ti d i , in a

i a o i n w h i c h t h1 C u i 0 f t i e b i d t ot a I ia t c he( L he , jm o f the

iter , for which pri(es were, entered and there wvis no indicati-n

that the biddlcr intended to I i u1on tIf, oill td I tom, tile bid wa

f r)Uind unacceptabl

One of the rlost signif icant. ,.,,n'tions to the general rule

that a fail Ure to , ter a hid pri (.e for (i requ i rd i ten m m st rosuil t

ii rr eCtion is known as the pricinq pattern rule. It also i,

I
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based upon the pr inc i ple of ot I iq t toi and provides that even

thuuqh i bidder has failed to submit a prico for iti item in a bid,

tnat omiss ion can be corrected if the, hid, ds submitted, indicates

not only the probabil ity of orror but also to 1 exact nature of

the ,rror. The Comptroller",, r,itionaie for this e xception has

beh n tht. urder such circmctrnces; to find the bid nonrespons Ive

wauld he to convert, an ahviou'. c ler'ic, 1I erro(r of omis5sion into a

Trat tor of 0)nrespo I ive ',e .

Decii'jon , pl Iyiniq the ,r i(:irni pattern rulf, have ill1olved

lid i I : hedui, sol Iciting bids upon simil r items. The, ;osi-

r ii , en )y the Comrtroller has been that cven though a bidder

did not 1id a [.rice fcr an item, an intent to hid a certain price

, p, rent ,, a result of the bidder's bidding the same amount

for t ho sate i tem throughout the other parts of the !,idding sche-

~e. O'.d,,r th,_se circumstances, absent clear and convincing evi-

,thrce tiat th(e bidder intended a price different from the one

(stablished ., the pricinq pattern, the bid has been found accep-

table based upon Lhe belief that the hidder (lid not have an option

t.n refuse an award on thnse items at. the price that was evidenced

o I -vihere in the h id. One such case involved the procurement

of a quantity of oscilloscopes. On the schedule the bidder hid a

Con is tent prici for all (uanti ies for which a bid was entered

hut fa i led to erter a price for n int of the -sc ill oscopes. This

o"i i r)n nas c ;, sidered immaterial in lin ht ef the consistent
I "i7

rttr rh ru the other portions o f the schedule.

The Comitrol 1er has broadened the appllicabiility of the
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p ari.iig tternL rule to cover noo vI" ly itot. 'C wher the

pr ii pa t t e r on art iter ib 1 id o t. r., , but 1 'o to, C t u at i i ri

Y,.,','I' the pr~ ii' pttin s po, t.,, v . to tt iid thi 1 ffer-

' o 1 ( 2 ' id d 1 o Wi , h i i t. p , U 1t - -

t I Ie i e r ode r '1 a r / I I ir i t;' 1, a h I id d" Or J u I d i(2

, t 1 i. ci a ftrni Wi ,iii' he f i I 'a I Id r t t. C ,i.

t f.1 u t 1 Intij d, I (I eli IIf'i n t.f rI id

', v. (I iii (h,  , .. (ItJ( C t r Ii .na t ,oI r.u h , u a

i' ' r, b C c dlift 0 . tn p c i 1 I ! or tIlC 1 pI ly Iq

i I' if 1.,n t it 0 Ht to f i 11d h , d i V e kut' r L he r

r ai tini t, t n.qi'ct i o fter bid oipo i io { -f wrt ' I"u r r,"-

* ,n . ;. i , i+ r - ,v pr i c 1 Ile 0 f rt n sp , i V nIy i '

-1t r ; i 1 t_('_r oat a a ind (i p t i r,

Ihe to l1I, r t ,, t a ke n I o ',it in t.h t a t ide r

1 C 0 t i V Id i d a t o r n : -i tt I ! ', (1 iri a ri ii v i t I i s In t a

" l de i.t Ci f I he i, iI o f if i ' II a ire C O ci

I. ',JIO ai iterIate. Th o rat. ''n i ,' a heri ti at y ti 1 ing

i: i p.n ,a . e 1t( t:I ,1 c d r oh 1 a ri ti a d van t- a e v e Ir h i

i, t i ..2 ,, , K . tIC , ft li e Liii o)11, i) trat , to t e ad-

if n t,h r ''Ii,v ranher t tari Ii t h r ,1 I',-d va Ii t a e i ec,

a eI r I t t: I., . tt ii P I to ,,f o e 1 i in ate', hi s e 1 f fr(! cet-

t V ; tro n I a lith r' hi d , , ',t f i r as the, ria . v/o rk i o i( -

1 1., tati l' L, i , ,,, I tc, ri :it w i 1 r ni I in rI . ec -

iir, i)n 1y I1f )t Vi' t'i 'l It P t hi C V t' C1 111 (' rl t " ini k , a w. rd on



1c~ssufficient clarity t o ;Ilart'-e 1 biddo r'- (1ii rIo t ie of jh at vias

des i red ,cancel 1at ion of the i uv i t dt on qit itIt t ori d i roc te d i n

spi te of the fact that the agency miiy havi, hid 'If f i (.i nt jus ti fi -

ca t ionl tor the requ i remet

F von whe re a reilu I remi.n t. a5(1 r I tait ('d a f,) i 1 u re t o

C011 r'll does niot a ii t o a t. j III y r eq i Y i Fi- r ii . j iI Th o ri( mu' L

tiI- t~ hiave )e e n jus1 t i firca or f ()Ii or t he I r ( -i I reio i t. Bo tnI ma o or

Pi'curOllent rorlu ]atiotis provide tha( ifecriptfiv, Ii iterature 11:0/

nn1 y :)o requa (, ii r hen i f t It ne (es c a r/ tfi det ermi re - whether tiie

prodjc t . ffored mefetf , p-er i fication re (jii 1romons ifid to ot -i t i s h

e \ I y vi h i tt h e r)i d de(r proposes toFi r i; i TheI C oop f rolIIler

ha t ited tha ot a req ui reImen oI)t for de( *r ip)t jvu ]i eratire i s not

j s t if i f the s pec if ica-It io ns a re r dtili t h at t.hoy loe ve

ii o ii i foiir t he b i d do r t o desc ribe. Whe n niot. j us t i t i fe d a

f,-i i r o p r ov ide 1 i t r it ir e i s r e gari(J ed a s anI im ma te r ial devia-

tIln The ra tional i s h at t he b idd(Ier w ouId b e obIi g a t ed t o

nitirply1 qi th the speci ficat ions reqardleI of whet her or tiot such

l iteri-ture was furnished. Consequently, unesan obligat ion

to mlle the (jovermfier s req(Iu i remoir t , cannot b~e found wi thout the

'qui ip( 1e lit r atfu re a- f ai loure t o c omnipIy i s ronits ideor ed a n i is uf -

f i i oe I, t s i ' fo r re o e 1 (1 m .i

The Conptrol ler has, cls-o found bids fail1ing to arovide

descripti ve literature acc(eptable where it appeared that the liter-

at ure was to be cused, not to me aiure the con fo rity of the p roduc t

beinrg o ffered , but to evalIuate a bidder 's rapaci ty to perform.

Ini suc(h cases i t hajs been hielW t hat the, literature was for pur-



poses of det,.rmining 1,idder rusponsihilit rather than hid

resp onsivenes nd(er such cirCu L III',ct 1 1 t.he 1 iterature fia

be furnished at any tim(, Irior to cr ip Ilet i oin if h Id ,va ua t ion,

even where the invitati on warn s th,it .ii I jre to furnish !th 1it-

er3ture mlay be cau .(, tor r, jectic)n. fh i , ;,, it ion wo,,1d appear

c ;nsi tent vwit. i the p ir ci le oI f I h liq t i a., ,s th( f, a ilur e to

fur' h 'h s, Ch infrmatitn w I)uld hav, c e , ff u.( t uI " t ie 'er';

C n!'111 t I'e 11 t t o p ert f (o Y.I' . H o V! ( vI. , pe rum I i- I qc tal( -n (' f

bid;, ' i I in q I o furo i,,h . - h re,(lI r ,d I fo rm w , i n i i ur r: i',t. e n t

wit h the pri Ic i p of pote nt i a I )mr.j u ic('. A requ 1 reien t to

furni ,h such literratur e may dete r Iro';ijective I,i,!der,, fromi co -

e t In irresptctive, of the bas is for thd t requi rei ,w t.

Since, the purpose behind a [)roner re que st for descri ptive

1i: .r t.turo is t, h, m Ile the Irocuriiq iqs,n..y to o.valu t.e L ids,

no Ir, .po n, iveriess ha'; resulted not only from a failure to -.ubmit

1 itera tu ri , bit a s( from he u mi ss i on of I i tpra ture that

is iiff i ci ,n t for murpo "'e, of b i ( evil 1 at ion. The, Comp-

tr 11,r has h d,Id, however, that a fai ir to fnri;i';sh adequate

t it t re (d oes not iw; t. i fy rej e I.in i i a I I case,. WJhere the

iiimrtmo t. io(U n ce s ;a rv for evalu,t in, i s (ol,t ai, h] by the alppli-

cat i (.,, of rf,.:ognizm d forti I ,a (of matI U m, s, pth/ si ,.., csr

chemnistry) to i nforma t. i oii a I-eady pi v i ied, the bid is ac eot-

ah he b)asis for this ,xce, t. io h(1 been exl )ress e d as

to, 1 1 nws•

,hi 1 . . r d )script. i ve data ri reiment m st
norma 1 ly be rPI-arded as material and compl ied with
ful ly, ,qe, think that , havi iq in wi ind t he purpos e

, I i



o t 1t

(it .,Ii c l'c , ci r.ci''' it , .1 i . I 1 I Icc !I,. I' J, ' virV

(It, t ' we Ii I a t I I h i(' I I I F' f a i V I t r('
f 13 o h'V , I Ji I . e r t n i i i o .ji it it ni h i 

e '1 ca oI it o f it F(Irma c I ii 1;1? ii F, t h0
ic vW'.ti c I the le i , I,- , 1 I i . ( ', 1i) .1 oIt.f I
Iiz e d c cl thel l t i i I I , rii .c I t .e i , 1i c jr c h-m i '.: r

a~ ~~~~~ IdtF c Ff thr U [I I I I r- ii H U i f.d t t
C'e wouL a nc.' r V Lec'v' 1 t u r ( then tr h ri

de t e l'cu I ccc tril , i 1 . 'c' e ei r, r L.i , .H /

c i r f t e ic o 1 o r r u 1t iit 1 1 rit m i i o
S , oct i n k f a u) d i l c I i '. i i i o t w i t. . nd i
fl la ccju . e ot th e I I-' i . vt ' t e ',tur rcf cqui rewent.

I'. uld hi' .niu tifi.! IJ .

0c'i' ' t1 d ' the 'it C Ill t r, i i c hat oca' -c oh : ; m ct e

S ' r 2 t ' C , i c. rtt c. ' . v for ¢,v, I wa t ( ifc . u .uco a u i i , urc', i 'nc f

a ol ,s a r i i t h( c t dde r w ou 1 d rio I. ,in a c i ii t t I V' a i n a ' i -f

Hi.:. , h 1i ) .' V t(' .V', iualify Ii' V ~ after iii ocercirc cy fur-

I' ., q J (cr i It fcc Ico(i , i f , a a fire, r i d o ofl e r

I t ., l cii1 ,ri i.' hI Ii :' oil f ' 'i,:c w th (c oal'

r h o i i r fr k ': , a tir e 1 ,0 't j o, r l r11 it c in ha

" .r nH u .cir.,c a oiv Fcc ''F rI1 , lc h her t r u 1 t r

e 1 rnci t hie li'oc ci i q c cv d s dt-r mcirc n f hnce o ff ;,re d

o i t l.'. il t.ilu ' 1 1 he (1 1aii ni e Ir d uc t .j I w v e r , h ic, fil -

cc0') chictuc h I itner ator d oe at 1 nc e >,ri r ( , f inr a

I ()cf n rrh' it 5 iv rit ,,. - !11ce ii t' )H I or ha h e id tha dt a

f I jte t o cocl i which doces not iffect the ;ail ity cf the con-

i' I ng a n rOncy ti dvaludte ti i d aid drter mcin,- what the hidder

wIuld e !'',rcd tI nuil' 1 i c- r v ).cept cc e wil 1 at rcru ire rejec-

( 1ns'. u 1 t 1ly i or e d e ci si ( where, ai hi( ' r id en . i fied

thi' it r' I r t i .t, i , ,nci, I o c I o vi r, i d iiti ia I ( I ) af fu rn i shed

S i r oil t' a t I ,t I od t uh mi t i r i t., i vi i era -

h i d f ' u d i 'c n , e -.v e ere



tle iqorlcv could determine b)y refrrec i, the i) ior contrct that

the product was eudi to th [)ralid riami(: 1)r (dui.L. It iK interest-

iIt( to t ote t hat t h o olp t. rn I I r' r has ,ated I h t I I i j de rs % , y , von

trni h such li ter ,ture ft( hid (f,,ri ng it i sf I , th'. ;,roduct

oi i ,ient if ed in their hid and t I i t ri t wr -o p Iut, Ii ( I 3i] )l

prior to hi 0 10d op e ig. Iii such c ,sis . i is f ,i t th it the hi dd , r

is obligatud to i,rlv ide t o product i d t if i ed in Ii " hid aIid

Ito I bec om s 1,,I i1) t rum ri it foe fu r shi ti (I , . re -i >xist rig da td

I-' ohe lio rIt' 1 0 ( 1 P c y .

v0 r " " i i I1 t he rI wI t, 1 oh reI 1 onii , o l aia r

c : t t w I ' , ,'S,, , t he ith h v: it hi o I'lL') tC 0 , ' l c i v

il, t 1 1). T , 0 t I'' ,l, IIt ;e i , i o ris 11 o V i , d t h a i b iJdde '

s iu t f 1 d t i4 A t in h , 1 ii i u p i . th .h Y , i r

c I-,ta I; I', ' I~ t i t,> , f i tj .(, pit ,if,~l di¢ ui tra-d

ture.I, I *. i,,, t e' ill 1 1', 1 f id 1 , dviso hi ie rs of t o I a -

Ui , ,,e n l t, I " f th ret s I t v , C.c h wi I f Ioow d, fail re t fu, ' -

n I si'. - Tl: is the fu -ri i Ig (if dl i (eptab e s mp I es Ii

adJ ijn, te i t vitition list the specific characteristics

the i ,, r 1 
,  woulId hav : t, w eet. Tho , mimiptrol er d S iidicited that

if siotitctivfe ;h)ra:tris ics ice 1 i, t (1d they iust l de defined with

so F f i lient cl i i ty so th(At i hi I dd r d( w he aware of what is

r e i1 i Id a id h s t I, ted t hat he would f i rd 1 'g, 1 1 y ues t io a 1, 1

hl d':C I " y 'tr i i 0 it ) o r ,i e c t a I) ii t .i I g to con fo rii t o a

vi 0, I y ti t ,d re to roi e Il n t
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W he e t he p e c c a t jon has ; be, I re), d e f ilit e, fu 1 1 y s F t

fort h the (P;v ero i'ent re, u r m, it', 1r1Id there' wa'. n( characteri -

tiC., whic h could not ti der( rih d - (I i,lt¢p1y ini the specifi . tion,

,I ' eq L, i r t,(, e n t for a ti i d s mp I ha, lbre he 1 d u r ecw.s siry to Pva I-

uIt e c p 1 Iia ,ic The CorrJ t rolle r hi s , t ed t haI in s u Ch a sit -

Uat ion the fa i 1 lure to t . ubi i a i d dill[) I P Wi 1 I rot r',su1t. ir a

findinq of nonr spons Iveress. Py ';ut)mi ttinn (i hid in response

to the irvitatioi the bidder w:uld tI e obJi rat ,d to its terms re-

qgrdless of whother or eot fie suhmitte d the sample. tinder these

!ir(.umstances it is felt I att the iddrr would o)btai r, no competi -

tiv, advantige by not ,ub-:ittinq the '.ample prior to bid opri-

, . t r, ase with ir r r ip)t v' 1, i tera t ii r, requ i rein t, s

0. r, C a i', rml l (, t f or a hid am I ,ih rr, I a ted to a bi dde r

I i' i t t o prodiu( i, -i i t(,m r,)ther than to whthr the prodict

o;f;;r,e d w i t lfp i nv it at ion , t hev fil iu re t, submit such ,jIp1 e

or t o hi d j; i n iq h s r t res u I ted i ri a fi rid in ir of ior re spnrr-

V (eIa SS.

0 n e rf the i,)re 1t 'r.sti Ipos ition , tak en by the POmp-

trller with reilard to hi( samples relates to situations whore

the .ariplet c;iniforri5 to characteristics requirpd for evaluation

but fails to . onform t o oth er spec ificatin re.uirenents. While

tho qeneraI rulep i . that a failure to conform with the character-

i t ics required for iv,1ulat i n results in nonresponsivenoss,

the Coqit rol 1 1 r has taken a d i ffeo irt, i ) it i rn reqard i ngq a failure

f r (onfir:ii with the uo ti i ted rha ri tri i t i s. In a decision
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addressing this issue the Comptroller found a bid responsive where

the sample conforred to the color, )aLteln and finish characteris-

tics required for evaluation even though it failed to conform to

the materia requi rements otherwi sr , is ted in the invitation.

Thet basis fQr deci sion was that the b idd(er, by submitting the

eviating sample, was not relieve] from complyinq with the speci-

ic ations. his was because the invitati on rov 'led that products

delivered under anv resu 1 ti ng contract would comp ly with the ap-

proved sa!;iple as to the characteristics listed for examination

ard with the specifications as to all other characteristics.

Therefore, applying the pi inciple of obligation, the Comptroller

found the bid acceptable.

Shipping Information and Guaranteed Weights

One of the more clear situations in which the Comptroller

has applied the principles of actual prejudice and obligation in

tandri ,m has related to requirements for shipping information and

qua r. nteed shiIpping weiqht.s. Such a requirement is normally in-

c lu,,d when bids have been sol icited f.n.b. origin. The purpose

tbehinJ the requi rlrient is to enable the Government to uti1ize

;uch infjrmatinri to determine the costs it would incur in trans-

,.orting items beinq procured from point of origin to destination.

This inform-) ti(,un is siqnifi.ant because where delivery is f.o.b.

origin aqencies may consider thc transportation costs heycnd de-

livery point in evaluating bi(l . To aid in t ihis evalua tioi

agencies have required information concerning the location of the

point from which the items would be shipped, the site of the
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nacst rail ternir o y- o orn I lh K ti, C,,, wold hio dl ivir-

ed, and a q ui r, i i ,, d x i lmr t i mi I, 'l ,if th_ i ter <,.

Poi ot of tri gi n

Normal lv a Iidder'. dft i 1uIr i r, j I with a rc, q jr ,mernt,

d( ; na te the p i it. of f o. (ir i Iii in it i cid ha ry, ut1

o' to rr i i i t n f i it 1 o t t asl) I v en it oiV" ihi f i', f r de c i-

s ii .' sts in t he 1 i f i c d c o f . eixed 1,, ri t for ,urlo se a f

1: r v 1 a t I nn a d th f'ict tat i ,, fu,0 hi (h j j 1ix d iQ jo t

it emos s nssit1 fo r ti t cjl I / r t th o Join of

or i t a ft or k : C:,oit i f l t ii, ro', y f f i t t I w I (' C i 't v

c K.<r o r 1)y i ac a - , it i di ic r t v 1,t t o ;he

hi , iir ",iF . r S ilil lii0 0(1 ii it 0 . ,, i' J tn t r ri

fa 1 rI tO d f, i (l a to .1 rt to vii I r t riG :rrod i tems

,..1 I a I i vo r I ft o " C) 0.1 I  
h i liTi it t r ,i , .r I f 1 nr f! n o ti -

Vi.

The fii t;re to furnish a point of oir i qii, however. d es not

Cc)ri.t ',r . cause tar r etction, wiiti inforTi ti ;rovidr,( elI e-

wh ui th fi i c sfi rt. t o e 11tc1 i h n mt o f 0 ri Qir

' ri , .,' i n i ti ax ,,it i , the ((iim r : I I or iITa f i)k iu , ad u jn n wh o -

thr- I rira f iii. furn i shed o I ', w e i h r, in f h L id K i i f(s , L.,  a fi iirm

and def - i (, off r tci tendr ivory at , sp.i ifit location which

ran I, o 1 t Id i ft jr Ii I hi oninq. v, r ,i' t I t ii bfen the a se

ti I .r K',  t , ,i t~ , ,,I in tt of i f I tc ,' t ci ci oa r 1

Jo] 'l o i or1 i af 1) in. 1) 1 y in q , > 0; t hi o, t the Ciirii-

t ru (1 1 r e~ i 8 i n fo u it d 1 h)i d r' ) o n i v e wh. YK ( I o h i 1 inii

w i,. ii it it i s 1; r f,Ijii n t dpa ir) v 1( Ie(1 oil ( 1 e vi h re i r i he
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bi d t c 1) i dd ' r h i II i -, i f e A(I Ic it t i i I i l jf, i id deli v , r

IT t he e Ci r c IIII t l .t it W fti I t i h , I id ('vicirh(.i-t , it

8, .' ' t l ar t.I ' it i i " t I t. 1 i ic i tf) c I I K iii if o r e li . ,'J

t1e 1 , i" i 1, iit I no t r K ; tI , e (,( r Ii r f d t , i d 01 f -

ciV e41 cr . jt fa i 1ed t r ) i .j r vit f i i 0 I I f th

t ii :(( U t 'r i ' ) ;, i i , ' f i ! . if p ' , f U i -

Lb. I . ll i t a it l I c t , f t r: v. tI o 1 .

c' fl t I' o o: i-o rIct 1 th r li (" t C U ( I 1 0c f I t it I i 0 Vh P t' A 'I )
U; t- ry C i' r i 0' it ),L ' t W1 I p ll ri) t q. r It .hi' i r' w i ,  , 1

n C IC C it', CI I d t twei ti th el ,, ((' i q it t ,, it i ( f - i i l f

flhirlcltUCi' ldt'i~fd li1 the>  ihisle(Ctiolr arid dCeC 28, >hitl' l ,uo', arid the

de , oted f o . ' . ori q j n p i ,.r 1het . U it Idi; ,-- I t< i f

WOK'< ol] jeVed that ftli [iclditr would have; ha, a 'i ,In )lir ft, to(-

dV f It ' a o(lV 0 t P ! aLl fter lrid htiev o ni art , I, !t (/ ict

d h i a1(1 on ui r i . t C i fo r i on ds v' nt I I U ur o ' C On -

h i c t o i' d i , a fte r i ri c n

ide'i n that tht ol,,je t of rqu rinq ,i dec igtated point

of I ' 1 rl iS to lpermii t evaluation rif the costs of traisportatior

th o ' ftrl r has taken the jir,.ti that where such an evalua-

'i , ,, d 'wt h e 1 se in i thor 'v f n t t he fa i 1u r to fu i sh

ti. r if 0r i j iI C do t, i. iit' f 1ii.i r I de Viati Ci . A ; K: re u t,

wie f, f fiial Io t i tion Itac not ',o ii k o w ri it the tir o,, f 1)id

e,' 1 
i i n, o ailure t.o d,,iqnat' i i' I f oriqii ha nut. re co-

iit ii 10 f c, iI ' idf ocii, '"-lll .I) V '!.; . T , i i rp r ,ia h ai ai r

Le(i'w .i,' t w iij 1 f he ;pr i r itil i' if , I tu I re i a it d .j Tic C tltd s -

tii ' i i I i fiWO),nt it t he' tI 1 ,)0 f cva I uI t iol , i fIi I uro tic id en t i fy



a :,, i, t. f ri 1 . 1 (I I)Id 1) provi e I J d . f(', th o p0  t - iJ

Cr20r 0 , i Lpl u rt Ti vV I II d j f t. iLe o V t I c . 0 o t i to i d to i.

I 11 1 TiCent ) y (I r i t I q d ot' i vI r y p,' i'i I ()m which ti ri o r ta -

t ion cost wLiIi J h Ih o f I -\ n i v. e i . , e , ju I, a,,j ,rd v/o,'ld

a w wi t P(. , Id t he r eqli r(.e 'o 1 I ,o d n the i vi v a -

, u r icIh O C o u I d vi u I t e t, he ir .i;I of .i~teltiaI

01? 1 i u0 1 ,

The ,2: t r 11 r ho . 1 It, fiui I i , i u i r ( fu rri ,h in -

t CrT J I LI re 1 a i. ne () ' I i t of - ! I i hi., , fI, i t ha ,  c o n -

,r' . I tee faci I it I I o I lit F , i , i r i ri h .r t. ha r:

a iqni t ion of a p vr ' ,t r Thi . f or th; t ,li tir,

*n i t , I ii f rmot t I ;:ir It T tI', t-1 ni , t f tIo fac I it i

.1. I, ' I t tI , 0i t. II f 'r) Y il ' f i I ,r,,l I Lt 1h ' t t Oi

(I t Lf t ' i, C o Ti , o I 1 u-v I PiT tOh t to i ! i v

: Jr .f on tin, to q uo I f' or di u i I Jf , f r :0 1 w.r a1v3 r a

en n t h I:',,1 t r 1 1 h t a Ii tlit, 1i ,. . t , ' t hi t , h I -

t,,'"'.t i,I .(P , , firnicheri ! the IL> ,:, . HI ,r liIl cpein;q.

f'. f jI : 'rJ hi rL!j, J. fi irt

I. 1 a r T-ti111,1l U. u C I . TI. (a Iiomt 1 I I, 1 (I ft, r;.,i n ot (I

g! , l~~~l~ q at i h i, I"'q i o'i, f' f. r1~ r lrt '~ i l d ' id c ' i ith ,P
I Ij JO , q 1 f ' I ) 0 il ILL IF i t L t- io i: i fa j j rOi In t hi I L V ide a ( . Cr I ht '

i 0 tnr 1 , 1i i rv i t n TeLf , It ii i I j ,, COILkIa(I k in q K 1t. ii) d

rI) u10 If Y u I t..1 , Pl i 1' i n Till , iq t , 1 f a', r / t(o I'. I, ir -

i ,V, ,! uat ,,, I , , I i oo f iLI;T , , l tll 'id ' F i ti.h . v;v,riT T 'Ii 01t ,r y

CTIt , it t, i T .J a L i her we t t i , th c i fi e d.
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A" k) '1 C I 1 ! . . (Jo , ro u i r

Fl',Af'. ' t V,1 ' K i ' i W F ',I'F'. .'F Ii L f 1t1W 2 F F 'i i+ ,,I {Vr. i '-

l'',f

* ' ''[ " V i C I 'IN.i ',F L , ',! i 1 TF0 '. ' I]I 'f l, , ',FF1'F 1F l

' , .. , 'J t I ,: ., ', , tte.l '.1 ,, ', , , :, t 7,i ;' t hc

A ,, ' ',(' :, h Co L r' 1 o r
I l~i I :

t ' i rF to;' ,I : + e' ' t

T IF . 'J ( '1' I , , , ' t l y (I ' L ) fhF 110I , i ri r -
. f, !ff on 1 y p0 ,, t,, r I h'; ei f t

, i fe Iv I' I, r w , m o I , a q e o u tr e paid1', , 1 u to ir:! Wf .i'llF'r tile [ffI iOef~ qr' i t te (

t't er factor' un i d re rm
. 1 ' iI,' , 1 I F K rn .,i'L n h t a n d d i m n i oi a rt

, ,t or i '11 ,' C' t CC d i i r i ain ation nf the o yr, -

I ii Co , F i nO r Un i; -1 on th o r e f o
f* cff . , ' th I ,It rm iirut ion nf whether
i , th, '-, , adviitarpe u i we do

' t. C t th pi ', ' ,h~ P ii. d d d Ui
'I' : t,,,. 1I t. f ,i,, F c, lr 1 ... It t n o 1 /e

• *'. ' ' ' ,,, uf iI. r. w'i k uli l i 'd t ',I 1 f

1Iw( o 1 o i 'v oI rr )a " I-1

1mth(I qoIC 1 r , t a s r m i t

I , o. If x e d Ir i,,' r.- v i d I q I rI drd f so , the

,, ,''.',., ,I F, , ,ItF)I l,, 0 ',pite C 1f tin, fact tricat tile

, •' ' , t . , i'I,. Fi, PFt,, t,, ', ,-;ifi( 001i1W F':" Fr quire'd to

F ... . ... ', C ,,1',"'',,f fvf atf 'Owf' 1FF! r, XCe', . Ap~aretly it 15

,1 , C'l wF' (IIIt coo) ld to ' V'F'r" F,(. ,,ff (," C C'F,

, * i,'w,, " ll the( fF) r('qo FC ,, f F' 01,, 1o tr0 ,' 1 l ,t has , C Ci Fert it -

, : 'h, ,,(.,e', int" (f hi "I f i i , I.. rovi do (] OFFranteu'd shipp)ing



e st ab I i s a (I u j r I I I d v

weig1ht ,  1t t ,15 t( i . !1' o p 05 , , tt il C' d

e t l1 ii.11I o r t 1 t ) 1 ( 0! 50 I I 0 Ij i 5, , 0 ', 1 , ' l sd li

a i, t n f r ls i '' I A ' d o r t i I ' I 'i t I I I '' o 'I n ' (1 ) i' A, -

,.ji 1 L? tt d he l is , . .. F' lt ", , .e ,i , tt. t II ir u to.-

i'd t! 3a 1V A v Id ci .a ,e ('aII tYr I v I, ,I. ri d t I-, o C, F i f (,,

Ii at oi,, na1 f w d bid a c it bI h vi, !iO)I(i, th./ f i Ir d to

r-vi Jr ri an teed .,e i iJ1 t To i h rnI io r horo, a Io f;u Id

hi t ii rii q to furn i sh gua rant eel 4, i o g wi , i, t -cM ,pt b I e

to fnrnih inq of si, ch weiqht, would nt ,io;i.r it fixing

tt v( t i! ie' " tot a I cost rir- iri tif. - vi Iu,ti on of id-,. T rpu s

i to d e' 1 3 i o n 1)1n i It. has bII u r(ce r t i :I fa i 1I re o -

v J c c h vi.e h t h a s not d i U a I i f i C A, ) i (I fdr-,;,d t

atter exce2pti' n is coti t,1 nt with the Co I rnller' expre -

., vi cv.! that sU(h in foArma t i o i re ('( ary ' ,- I , for ur';, ce

Ct hid 1valoat ion r d that the failure to fur ij.h ,ucI informa-

i o will c ,,.ire r,-jection only wh i t is inoderuate f.,r sur-

p' '  ,f th-t c vl ut io .

IhContra I .,,i aI

0u c' f t hi iir c d istor in atr -b n 11 wi ch tll C rtl t Fl 1 r

nri, Id to di' t vi e t- hei o o 1) t a I i 1 t f t ()1 t i i i tO i n ~ ' I A

volvO ', V he fa I 1J Vr t 0 o S hIll i t c 0Ill) 1 ,t ', LA h k ()1 t or d ,I . "'-

quir'ed b y a riVit tl I. %uich inf o rdi~i n (o-ri e r,ill r,,o ,' t

tho i d nit ifi c a t ion of w a t 1ort on of toto 1 wt o . w l 1 e r -

formed by s'e cified suhcontractors,. What is , disturbing a1out thi



f I t f i h i r (I - i r n t

wi ill i (lle ,, t,, ,'r' ,I t I , ii ,. t iit f l , Iw hi '. B '.i Lin. i0 S to

o, t h r ' ,u c I i ev i I i , j 'S : , 1 5 !

ILl I i cr t i o w it t , tea ii! tri I I r ha', r,, r I v

e;ietei] ,' 3(,) d gre, '/i 1'' ic It'. t tc ,n,.oward. the rc a ri -

f ilure f' furn i h thi , t f, cf i nfr ma i on F. Lirly do-

. ,i,, h elJ tht the, fa i Ilu re to ,(i , ritrltractCnr formatio

w a' '.t a b(I ,,i fr, r tonrons onsiVe .e , it waS f lt that such a

r tl; lewi,. i t w nt to the issane of a idd, : (I ility te lr rforrn

a' , than to the resr o si 0 , ness vf ci, h id. As , s t. id-

de r e e. r mermi t ted to lFOv lde su ch in fo r t ion aft er bid or;rn-

t .' ,itiO n wi'. tkeit i Qit it of irquii.entS ir., rro-

t , , th )t h,/ fili nq to ft r ' i ,hi ' , .h i fo ritati t Iri r to bid

( a I i or jo uld h ivI' i w O tl ,t i v i d v a n taG .r Te I , -(i ued

te Wr tw dl) 1 ot a v js It bie at t h ape by 1)oi r,

S. r) to r., fi' tl fturn i sh th is i rt o ri at ion after awa rd

,t rot c, i q b(and t a, nr'/ I1,rt icuIar ulcortractor tle

' :,:: IL ii r. :id '1 itwf I' rile , . I . t'e'sult ref his knowle.dge tlat

cI': :t 'i i t erC'~e a omipe t i t 1(1on f rov' ;trrnta I suh on trac -

'rs iftr rf,('eiv inn in aw rd

o n - w u' v' r , 15 t 1) ,ce w i I IId i f' i d a s a r e s, u I t o f

c n eri ( xpre' ,pd L v the (nfr a i e r v i,,S Adm i ,istrt ion (GSA)

( vr t- ,i practice known as "hid sitp)inq" Th v term "bid shop-

pie'q is Ijt -i iz E'd to des r i t situa t i 1)11s in wh i' ch i low b i dder

who i'; riot h, er, r cquired to ,p eci fis-l ly I it his prroposed sub-

•rt ra c to r F l c- a t i a r ( t ' It id I) pF'l i o j f () lilt rI' fo vo rob I Il s I -
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C o 11 trac to rs 1I 7 C) i r* ! ' j ,I ' , ,'1 C , , + )'"'

e r ef that ., t practi' .., ,'j, t.-[ i' .,..' ,; r I '.c,' . iflat.,

t,7 ,, a n d t in t. , ic rern , , ' . v s ~ , + , , ' l+, i<+ . , l o

cu n t r a t out i f k ntem I) ' I h n o -. I, t j,, , ni.H ri the I

Wi' n L4 i t C ( i V (I j I f t , IitO . , ,ti I ''; H ', t ', t W d Cd

t 1'O 1 e tr j nu l ., I 1 (1 1 ,,t. 1 i p ,. i r ent H C t .tu 0r r c-

i r (h t[H t 'i tO d i C c, lt Cilt' Sr H pi' " r ]S ],, m i ,

+* c l dt' r t f -i 1 v t. r h un {' 1 v it - V, 1t

tit
"  I 00 10 1 C , i 3 r ([I)n , , ' I yt j , it ' i F' '! ( H ' f iI

f Io t f nC pof 1 H C tl n i c-a dh t; t ri - t

s. trc r fur '3 l trio rt d rait s if w)rk alid t th

1 u f 0 1 t r 0 1 t A 1, tr rti V b t lfid t f i n d i n s

4 ,r.n e ,. n 1vti'' 1  s I, ,t h t i5 the u terijl) itt of the dev i a-

it t- rt uI to u t tr f r tom ;, fact that the deviat i affe-ted a

. .!4.,r :, oH, iqa-t i: In t ,, f,,,, in r rctrdaric,' i.i tl contract sooci-

fir~~~~ , . r.:" ( tita t-c- 1 o+L  ir~~ tit ic cht n~ t r alu t o o -

f u, t r ; ru ra t' r i t' a c t t ) (1 t I)j t t" r ft U to Col-

h 0 b i I d ( u0d ) " 1, L I i a - 1,' it itr tt oti, r itn'C't d ' t ft t r

i"C ow 1-rjIhf i'it t _ 1 1 ' o, , (1 t nl', rn t t t 1o ) th n tiu ' h e 'ub-

o ft a t ), ( I C Ci -i 1 q j r c, m; tn, n' ' t f ot t th I i t 41 11 q t f ub -

uo n t r i c t n rs t her is no h r w h i c h t o r e, tt i d f t i n q to

bct nLcotractutC. s C u rrontly, h ow v r, the only agency which

r, oS5S
<  r uluI tonti s that retuire the list, q o t suh otitrac tors

i' 0 n ler t.o a vu I bi d sno,,,p i ti is G , . A a resu t, n, y i n

t . - ,  vil a fai lurt to l ist ) c o itrac t c)rs result in non-

ft)'i v '.',. Eve n (,', A i ontt. r t thle ia iluro to comrply with
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s tic h t req u i romen t do e s n ( t. Iut a tii t 1y I ii ,qili f/ it '1 ii Ii herr

the require ntit ha,, ne t h e(, n ir-;ert.ed ftor th, ,r o',os r r- r, v e rt -

ing bid ,ha i, i at i, I iq 1 n (f dI cr ill ri i(J i I d ,r r o Ir si 1 ti

the C oc,;) rt l ler hai h II ha the i fI r;, t. i of, !,y i fur r, i it d

a fto r B d o p I t Ii

In spit( of tnti fa ( t that a rIyi ru, t fr (r u, t ar t rr

1 ic q m jv ha v e h eO n r t 1 1 n in v i a t. 1 t: ( 1) r (eve r L , i d

s ho p in g t !1( Conpt. ro 1 I I has not c I s 0 t 1 11y foL rid nocri c- r if I nc e

a cause for rejection. Whore t atpre rl that in I p art ic 1ar

situation hid shopuin q wa, . i in i iticarf i threat and that per-

lhittin1 the ildIr" to eoct. ri]toing Sulh Cntrart rs would rlot ro-)I t

in actual )reiUdc i(P tio C ompt troll er ho r. tte d a wi rd n ino

case. for exacwple, where t e c idder, rather thar desi rrItp .rje

s u j, i ,r of i p, I sft ed two s i e rs , the Coril t o I I o r fou o d the

1I J a I e 11 t a e I t wa s f e I f t h a t t ice t h r (, a t o f ii d sho p in

d J iif) t ox i) I, t. a cu' -, I hr I Wi d rcati o 1 y il a i f r

I ur d for the cotract and Ihe diff oronr between ite low and next

hi gher hid was great onou(Ih thaLt !i, other bidd(-rs would riot bc

prejudiced by permitting the bidder tu select between the sup-

p1 iers.

Recently the Comptroller has created a further exception.

While immediately subsequent to the itt tial pol icy change in 1963

the Cotmpt rol Ier t (ok the position that any fai lure to list a

reqI i red suhcontractor dri a nd d rejoct i orn , in 1977 a 'de f in irius

rule was adopted. This rule provides that where the prrtion of

the work whi(h the (il istel suhcontractor is to do is i ,consi-
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ql It ia ior O t (I( o t;rt p li t q jua t i t r to-

1 i v r, , a bid i C t ti 1. it i tIo of 1 fm cw.11,p I ri o In c r a .iI

ti . i t hi on to ol' I r( 1 i f mp h 1 , e( th o f is t t ha t. f ./ hdd

n lle ld ed t. h it s k h it i) ti ' i' '; I d a t i i w a i , v .

A, t h o r 19: d7 it ii i C c I -i r v i 1In w ra o t hi. ( 1!1!, t rI 1]pn

l 1 e i s IF. (n(1 to (I t , oI ro oJ , ri t. h 'i a ri ri t i d c i

',f I,')! rll ' , i' ) . V ' t -

i i t w h o. r r .i I f II .

.i a r i :1 t hil, oo. at
+he th]o " t r 1, (il nq ('i 11 f { ( ' , '

n v i ,- W o f 'wS o ft' tAfhi It ...
%o il(u 1 cI V a liI n ' i  1 t, o w i vi (j ii (, r I r; er r CI r thi o

mntat a , 1 a ,',tjro t ni t a c r('cir : f I Il re u It
ii a c on ra w~iicn will sati fy o/\u r(lA :I o.ni f(, r "
, r reover it c' 1i1tr t tI ri I ('I.... v' ill I .I o

prej ia d u c d t h(I o )v The IF o t h, h r 1I' 1', j ',, .j ted
,q(,r( d' c tcm ii te o h tir e 'in, li. to th '. ( iv t-
C iit i i' i ing r q u ire'reit . i vPn thi nd the
Iispari y a twin i II rices o., f il t o " -
that f he othei r idders would ie I rejwd iced

h i- ... c i ti o ri ( !f t i (Id c i i on a rn (c ir At ).' t a c t a1

0 o-, r(' r 1 1e a1,, t a lid fail ing t o on'il to a sutI-

t, I i, to 1i t in r q i ui r oiriri nt a'; i ,-, G A i vi iI I in t wa ive

t r, o' i ire in - t ii the :; a r ic u ir inst a r ,c Ir o , i (r, i f i ca t

1; i cf fn ftr or a a if si o. t' i 1j o t i fti reqirt, 1itn

p o on t. t h hun I F( I G I I, o i 1, f r m i t r e, U i .jn s t h, re i r e -

fr ;, a cor t t ': , i (I t 11. , 1!1 ,t t : i would ir tUrtl

r v(r t ti , earl or Irl i y of f ift iii I d i i :I t ; t-(1 ; u

I o i 11' C i ll , t T]11 a c I I 'I
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B i d L d[ii cl G ua ( r o n t e, c,

Earlier in this paper c onsidrution wa j iven to the

developmlent of Ite o( tClitrY-l 1 r GIIneri1 '1', :' too u I tt i tude toward'

the 'aterial it;' t f deviat i ni' fr-r, r,(Iui r ',i t t L furnri',h !id

?I I h(- . 1hroulih that dis u sci , it. w, i i trI ed that th r

pr 1- ian ' 1 1in i (' l hi, id II c a u ri j Y. I "! Io t I I I h' , ther '

i fai i re to con form i, t o a 1 r , i r i c o 'ore sp ' . if i cal 1 y

the Ic '. ptr' ' ler s ceC,)C f, t. hat tiirou qh nor( n:m ! Ii ,o with su h d

r, j o (I,'le nt a ,1 cd ,r t m i(Ih t ,L t ,uii t "t .%- o 5i f . t the apple"

61ra nted t i:t 2, j:h ,i i' tu1 oilerit iS novw cn on idored essetotial and

dcvi + i:In') f '[ m it miter a , tri', sect. n .' 1 exami ne the

a'eA in order tok i1lustrate how a fol lwiniq of the principles of

.ctual *I. judice and oh I igir i n ha, perated to measure the

,I Ptih 1i i y o f n on 1 on f ( rm oin h id,,

Fundamentally two siti.tions can arise ,.hii will contri-

,te t a finding of norrt.Iponsiveness in the area of bid bonds

, ,I i-ran tees. The fir, t is si tua t i ofns where the bidder fails

, ,r vii1it. the Irond, while the serond is situati ns where >.,ecur-

i f u, fur, isnted but is deficient in some manner.

I I u r e t n S u!)m i t

Whi Io it i required that a bid bond hi ', u mitted prior to

Lid ,;er[in( , the Cn [nI tp ] 1e r h,a' i f -t ( i, x c r t 11tions when i t

j op:ti red that there would ti, no oj tt t. io i for t) idd -r to o,t i r

"'tw) t, it C. at. the apple " F(r exi., Fl,', n ,np d r, ision, a bid was

found acceptabil1, where iiddor hid lr ,pared hid bond, but had

wi spi aced1 it iwxedi a telI pri or to bid openi nq Il a location to
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wh ic h ol y Go ve rnmen t pers-,on nelI had i ~c es. IJ nd er thes-er c ir-

c umst a nce s i t wa ' f t It t hat t he !)i d 11r w as 'ori en tepd wii th nr) C up-

po 0rt u ni t y t o el1e ct, to0( qual fy or 0-dI ' ,ul I i f Ihi m insfl f for i w jr't

a f ter b id op)e n i ioq. Oilth Liither hi nd(I, .10~i. have been fotund non,-

respons iv(, where the only evidei r o that i bond wvia, prepared I io r

to hid open in q, has col,(- f rio t he 1)i d d er o r i l p em I o y r.

T hait da- pr inc ipl 1e (,f oc tualI raoI' lieor t ho uni)ot n t i al ;r ejud ic e

i s tie in ( a p!Ii e d intl th iis area i s c ontif ir wd hby t heo fact that the

P roc ure men t r e guIa tions provi de that a f a ilu r to s u bmPit a bhid

LIuIr a nt ee w il noit r e suljt i n rej ec t ion when there, is hbut o)n e b id

received. The Comptroler has never specifically held that

waiver should occur when there is no quarantee in any amount fur-

n ished and there i . only one bidder . However the Comptrol ler has

taken the posit ion that an inadequate hid b~ond w.ill1 not result in

r e j ction if t here (ire nu other ac:ceptabl e b)ids. I pi ' tl1y,

thef r e for e , i t wqo u I d a p pe ar th at t he Coirm;yt ro) 1 1or .woul d view itotal

failure to f rii, h a bond or qua ran tet. wa i; 1 e where there were

no oither acceptable bids.. Moreover, toe Conrptrril 1cr has on I.amer-

WVS (nc casiorn, ci ted the reail at iis a,. au rho)r i / for exceptions in

this irea without indicatinlg any c:oncern that this particular ex-

,,option wo~uld vilate any torincitnle of resior..,,veness followed by

h is o)f f ic.e.

Bon d S ub mitt ed i n Tn s uf f ic i ent Aminou nt

Where i bond or qua ran tee has' been torn i shed, hot with a

penial amnount les s than that rehqui red, the- deviation has beenl con-

Sre d mate r ial an the b)id nImon resp)o ns ye. r In such a case a
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finding of nonres oc:siveness ha resw ted reqgardles of whether

the deviat ion was due to a clerical error or tne fault of the

su rety. However, in tero ,st i n . t i r t n t h i genr,; I r u

has de ve o ) d. T h Coi111 t- 1 le r wh iI no I d i that t he i I tr 'trIi n

of an incorrect amount require ,  rej2ct ion, r.', Laken th -, 1)Sitic 

t! , the insertion ()f in ii oaIi t at ,1I , i r f. i n Si Iuau t r s,

w i 1 1 not re I 1 1 n t f i;i Ho i tjf rn r ,, on i 1, . For fx ixii, I 1 e

i n oIt, e c rse whle re he ,, r t y t i id a 1) i d ( i ) A aI! d the bowl reffr-

ei c o d t he spec i i c i iv i t a t ion on c tI he f h , , u Li J tt ed, t he

Comptroller foun d he Lid responsive, ever though there was a fail-

ure tn insert a renal amo unt. The ibais for der(isinn was the be-

1 iof toat under ,)hoe circ.umstances the surety kiew th e/ eTL o f

it g ligation and ani fe.sted an i ite ot to be hound in the requ i red

riaJl amount. The holding can he viewed a,, ,applyirig the prin-

cip!if  ,f oblination-hut with a twi ,t. Rather than focusing upon

whe htr or not tie, bidder wa , ohIi qated in accordance with the

livi I,!' ion the fo.. us wa, oju on whet her or not it a ppeared OIat the

S Iu' t / wa oh 1 i qat d on the ;ond in the reio ui red amount.

he rr omue ent r(gulations have alIo-,o establ ished in ex--

ce t i, to t , (.qui reeIInt that the enal i tImourt equa I that re-

qg)ired bIy the it vi tat ion. They provide that a hid is acceptable

ever. thou qh the amount i less tha n that re(u i r as long as the

i nt of the tbond is i(Iual tn cir greater than t d, di fference be-

twnpn the pri e stated in the bid and the pri(e stated in the next

hiqhor bid. This exception has also been foll,)wed by the Comp-

tr .i 12r. The rationale behind the except ion has riot been



.learly exrressed, but. it would appear to be consistent with the

rule aqainst "two bites at the apple". There would be no need to

seek correction of the bond after hid c. eninq since the amount of

the bond would be sufficient to indemnify the Government in the

event it had to make an award to the next hinhest bidder should

toe low bidder refuse award.

More recently, the Comptroller has expanded the ranqe of

acceptability to include situations where the penal amount is in-

sufficient even to cover the difference between the low and next

hiqhest bid. In a 197r decision the Comptroller, relying upon the

;i inor informalities section of the procurement r enulations ap-

p1ie d a de minimus rule to find a lid accept.ble where the amount

of a bond was $5,5 000 rather than the repruired S 5,'8 . t

first blush this decision aprears reasonable since the iif~erencfe

in amount is trivial. How;,ver, the Ie minimus exccption uidPr the

renulations applies to situations having a trivial impact upon

contract price and not to situations involvinq the diff.rence in

the amount 5etween what is required of a bid borid and what is

provided. Recognizing this fact it would appear that the Comp-

troller has misapplied the de minimus exception in this decision.

Defective Bonds and Guarantees

The vast majority of decisions concerned with deviations

from requirements to furnish bonds and guarantees have dealt with

situations where the deviation has arise from the form in which

the quarantee was furnished. Bid acceptability in such cases has

depended upon whether the Government, in spite of the deviation,



would receive the full anid complete protet.t il it contemplated.

Consequently. in each situation the (o;"lft.r: ! !er has eamlirned th

specific fact pattern to deter'.i ne if th, -,rety appeared to be

oblig,.ted or if the security furr i',J>(d, it e,her than i bid bond.

w,)uld provide the same protet.tior,.

As a result, in ;nany of tee isi trP re Po rsiveer.;s

of bids has been determined solely , the :,is o f the Comptrol-

1er own interpretation of general trt y p law. wthere this

interpretation has led thp Comptrolle-r to believe that the surety

wou I e obl igated in the manner des i red tile bid has been found

a, ceptable in spite of the deviation. On the other hand, when

the "Co,,ptrol er nas felt that due to the deviation a surety's ob-

I i -i io: would not be the same as required the bid has been found

nonresponsive. Similarly, where the form of security offered has

not teer a stan~dard form bid bond, responsiveness has depended u-

pirn whether the alterriate form of security represented a firm com-

;ritment thac could not be revoked by the bidder after bid opening.

It would seem that where security is actually furnished,

and the deviation is simply one of form, acceptance would riot only

be consistent with the principles of actual prejudice and obliga-

tion but also with that of potential prejudice. As previously

indicated, this, at least, has been the position taken by the

coirts of New Jersey which have consistently applied the potential

prejudice priniple in measuring the materiality of deviations.

Acknowledgement of Amendments

As a general rule the failure of a bidder to acknowledge



131

a ma t eri a 1 r itendien t w i I re s u t, i . f I d wj ,f r n rS p1.) ( , v ii e

regardless of the reason thy uch a failure ,courted. 1n

ta in q t hi s 1l)o it ion the (om t ro1 1 or h, , t, It d

I f an awni d i e n t w h i h a f ff t ( , i o w it
or (ul it,/ is not it lS,:wledgqr d Iby the hidd( r
;r i or Loth id open i t(, his (off er i; fr ) I- n thi i
o ther thar, t. he i,.rfor mance o I i cited h / th, ter f,
) f t h i vit a ti0 , ii 1 u iii 0 at 1 !, 1 (]l|l, intj n If
) fn it tiin o perform in a( cr (r in ( w i t h t e i v 1-

tat io kl ., 1 thout the indcI, no lIdged o'ti i it would
31' COit t r-I rY to the ,tItutO5 J v(' r in I iIq Iv t I', ed
r 0 C ti a(' " itt .

In mea ,i r n( the a, c ,)t a i 1 t y of h i d t i I TI t I' 3 ]'y

Wit , a req I r,'ent,' t t. a ..( owI e d e .,I at ni i . , t t ro l- c.,oI O :r

''I tt1)1 i ot., d ()t h th' 1)ri tciples of :c ,,u ',.i ,j ,
1
, anc!d tobligi-

tion. Thec resolution of acceptability nas i,- 11,ided upofn whether

* i 2 -hangeI e numeratpd in the amendment were material and i f -,o

whet hr tte bidder would )( otherwise oh igate d to onfor to

tho ,e changes.

b'tertl)i iT~] the Mte ri-ality of the fmendiont.

In must situtions the Ci)p1 roller ha, app] ied t i p rice,
4l

a 1 t tv, Iu intitv or ,el ivory test iri determining wi hether a change

i01 3 i oned hy an amenI dI t wva s materia i. As 1)1Pev iou, y i nd i ca ted,

I 1on) t rol r' ,) ) 1  i (at i or ti f the test of )ri ce, 'iC ItIt i ty

tUal it y , or del i very in the ! rea of aimendmen t ,as ,I d( rgqc te i g-

ni Fcarnt alteration e ver the past several , rr -a. PresecttlY

n t11t sit it t i on in vol vi In' the fa i lure to a(k no vi dqe aien dmen ts

the r 1 e i that where t ho i m! a (t of t ie ato ti ind en t on th e fo u r

I r ' Ict''r ij ti( s i r trivia] t.hte, t,' fali lIre tI o ac V owled Io th

i '" dP;!cn t is c) oi ; i dor ( , n i ana (,I i , i d e v I t. i o n. Th i , r(at I h I

I
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v t' fi Ir h I e , f i ' iI I. ,I ' I . rf ' I.t r I V 1 t

u in: , n;h i t.! l y ,ll .i 'f v w'i . f, I t., I i 1. iVII' Il f . i ,

in'n' l i w' iI ;h " ri d t- r i , 1 . i f T . ,) r

0 iH 1 i~ 10 I~ i n Iii'iilu t'iiI 1, d' , d' o ii I- I , n i

K n fl'liV-n a i t i w ho

t(h 2 enc v h c as i di Ic ,I t h a t the iTd n , t. dte I t id iii q n i-

fi ,V. Ilic viitv i i;act t n the Co mptr l ler ids fi,_ed q u 'l-

i } ' ak i n hi, IP) i i111 On tic h t he r ha d i i f 3*', , ,(y ho',

Ind I ted a w i 1 1 i noriI, s to mwie v ari to the d vi at i n d then

-f S 1 U t 1 1i tl I b' d) Vi 0 d 1)po h i t , en dhi e r t II I f , i t )a c'

Cr,1,t I' t j I I t hI' r u it t t, I , Iv' n i he r ( I t n I, ~f

if f1 ii' o~i, Or " o r vfvF c 'x(nl niiv a !tI r r ure

rt (. , trol ler h - I iFd that tlw fil ii ti iki(wi-

,I I t v III, r n f r ' ', , T . e r i ,sri -fI' , ,F j n

t ... . , ha t d e id , r, i f he c i i agro t the c gi,' a o

r inti f roo, the a men d ii t w would i oh ) i q t d t I r ft rn', on

r , , r I hr as in Ll d " Ih-e c i r( un ta no e , n C III t r 1 1 e r

na ' felt that fa i 1 ure to a w IIld] If, t Ihe amend im t woIl d on 1 y 1e

; ', u, Ut i i l I I. t h li Jdon, C; t;ri: ot i t ye e rS 1it hu ' an P p ',s ih

t, oof f i a I to t h c i) Ii dde r ei t i v e pOSit 0 i l ' t he 1' b id -

I, rs Ihi rn lo h a; J 1-0,. t.0 i TI S o i r, t Fr,',tin decis ions

IT I) IT dIc i', iioi where th, i v jtat ii(r re quir l iI *,ht jackets made

( f (Io I ts i l, V, h i ch re (Iu i reme , t wi , a ond Id to at t I, h i de eat her

I



jW.' o , cL ntd:>_! sveJ tt.u jh the a;:ifndment was not

0 J .( I 5 1 t L's dt , s ,A ion , t. he f dc ht L h goa tsi t 'i

, , , t, e i, ,+ , :,, , .. . m jt r I f r a n 1e i t 11 r

, te . sl:'s.. r ,t 1,' . s' I. , !J v , , ,; ,. ear ' 1)i a c t i uo n

A f 'd5 I i I SI v 'i' I i ,s~ m
1

T P

S e t ' , h /v! " Jd; i,e, the

o li 1 L u !i 1 ) 0 f I v " _,v (-' 1 . h i j j h t. t

t d,.. s,' 1n LG',t such j 1 cues th

' n :'.'d .e cn O j-ge increasi . th (nst of per-

o: ' s :.. h e deductive chang' here .hL addi-

" ,5 r:rt :': . t t e L chan ( I lid not quali fy us trivial tI en the

tai .CL' a o ' e ,men (Ie '. has resu te d is . f nd ing

,; ,-ess. 14 oever', wheI, the CompLroller Ilas felt

r t s c t- h: ,ir i L' eit wnich i n rea- ed cost was

ii ', ' i r to a~ knowledge the amendmct has been

a L s I i , m teri a deviation. Ihe Cun: ptro ler hus yut to

i,, i S_ w iy a di n c t i on i s dr-wn 1 ) e t wee n t r i t I y d(.-du(. t i ve

e, ,!eductive i) I d dddi v ye v amendmcts. To be c nistent with

trti n.e a- us..! whern chargs a e deductive it ouId appear as

'Jt sno1d I:t r>!L tCr Lh t L I. kd l J2S j re tut.h du itive ard d

AK.'tive ci anta as th1e nL rC' :,t is a dec eo;e in cost. Under

.,f-h i Li ,:s ta iiCe tie h il.d r . olIeisttitive po, iti I, would not

ve p rcve(i. It would !em thdt .i~e Com1tr c,!er is Jrawing the

i tij no on the badsi th I t t he fha)i es revsulting in ar in-

r 1ise i. p ro'vent (rvL rimnt r eq u uni r s j udll the dpL ptac an:e of a



tid deviati ng from those r(,( i rei i, t, wou I r) t insure that these

requirements would be mut.

Wh i 1 e t he Coiiptr t I 1 r ha s q trit I I ly 0 1 owed Lhe test of

price, q ua 1 it y , uoant i ty or de li v ry iii d1. on r i i nrJ whether an

.-mendment has resol t.ed in a materia changf, in several deci ',ir)r;

ai:endments have been cons idtrod riteri tI in ,; 1te of the fact that

here may have been o n I/ a e c i v i i,: t ci t h,', -, f,,ur fa c t rs.

n f these (Iecisions the I t ol ild, tt'oII l ity , , l 1t ,.n mor( (bsolute.

[ ,,ci. ions ii which t, hi . . tr L e t ,f m,ji Le r ity has been anpyi (d

0 Va vt inivol ved iequ i reu t,  t h, t it avo ef,r io ,) / , moihrdiient in

,,:'(I r to furt1  e r a i li( i ol icy 01 h t wat ,i qht. hav a si gr i fi ca n

ai ,a t u ponm tie o;v eriin i t ' ( rights ur dhr f;/ re ultin-j contr-act.

w!,. Alme nt ,ih " i to which this strict test h,,, a'O ) app] ied i n-

ude t h os involvi g the revision hre i n srt i t federal wge

rate det rtinations, the oddition -)f a reuirt,<: nt thdt a mini-

',ll 10 1 (,ita e of rec I aim d fi [er c , used in mar nu f (ctur iT t ( a ckin(

h(xw,' . the inclusin of an eco i t arI.us tint cl.use aid the

addition of a clause :barifyinrg subcontractor co t or pricing data

rotL i rI en iL Wh 1i iti ,ome of the,,e dec i i on', it ha', ai pea red

hIt the anit idiieii)t 1111v hIve. hid it i iii m c , u ri rice f, i t. ha' been

learlv indi(ated that 41n1act. up ot price was f . the determnining

factor . F or exatii,,)l e, in i i cl i o i n i 'I v 1 vi t) ( tn anm.t n imen t

iicreasing wage rate requ irejient', the (oiptro, 1l -r i idi (ated that

her ause .14,ii rate determi n t ;oi-. teal t fronm tittitory vequire-

mprits amwndmnt I ref1 ,r t inq the i r i. , ri t ion mi. t always he con-

'i de r md t,, i i i I o t h dr e, i i o 0 tnit ' o m pt r o 1 1 (, r ha s



supported application of this strict test on the basis that the

effect of the amendment would be to alter the legal relationship

of the parties. Such a justilication was used in ont deci ion

where an amendment added a requirement that prior to entering into

a subcontract in excess of $1,000,000 a prime contractor first

receive clearance from the contracting officer that the subcon-

tractor was in compli jance with equal opportuni ty requi rements.

The paramount concern in these decisions appears to be that there

be no question about a Co trctur's obiigation to conform to what

are considered essential ar'iendment modifications.

Cons tru-cti v e Ackno wl, edglne nt

As discussed in the precediriq chapter, the failure to

.Acknowledge, a material amendment has not resulted in a finding of

nonresponsiveness where the hid as sibmitted reflected the fact

Lhat the bidder had knowl edge of the amendment by incorporating in

it one of the changes caused by the amendment, Under such a

situation the Comptroller has treated the deviation as immaterial

based upon a belief that by displaying an awareness of the amend-

ment the bidder has been obligated to perform all changes enumer-
.2

ated within the amendment.

Certification Requirements

It is common practice in government procurement for the

invitation to require that bidders furnish certifications on signed

forms attached to the invitation. Additionally, nearly all in-

vi ta Iions contain standard form," upon which bidders are required

to check various blocks certifying certain information. Not

=~~ = • ,-i I I I
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infrequently, bidders, intentionally or otherwise, fdil to fur-

nish such certifications or fill in the required block-. In

determining whether such deviations are material the principle

utilized to measure acceptability has generally been that of

obligation.

In certaini situatio ns the Comptroller has held thit the

failure to complete a ,ertification is not a material defect.

For the most part, these dec isiions have focu,ed upon the certi-

fications which apuear o n the standard forms f urnished with the

invitation. For example, on the reverse side of Standard Form

it is required that. bidder, certify as to whether they are

a smal business, a regular oeal cr or -ao;nofac tur r, whether a

contingent fee was pdid to obtainl the contract, their affiliation

with any other company, whether thev have participated in a

i)revious contract subject to the Equal Opportunity Clause of the

contract and if so whether all compliance reports were filed,

that all (rid products are of domestic origin, that price, were

arrived at inldependently, and that their facilities are nonseg-

regated. Without exception, the Cowptroller has held that the

failure to complete one or all of these standard certifica-

tions does not render a bid unacceptable. While in some

decisions the Comptroller has indicated that failure to complete

onu of the certifications was an immaterial deviation because the

bidder was already bound by its terms, the failure was a minor

informality or because the requirement related to bidder

responsibility ra3ther than bid responsiveness, more recently



the Comptroller appears Io have taken the same dpproach with all

of these cert if ica t ion r equi remen ts. lit this respect the Comp-

troller has stated:

LClompletion of the subject represcntatlons and
certifications is not required to determine whether
a bid meets the requirements of the specifications
or other solicitation prnvisions and therefore
does not affect responsiveness of the 1i.d, with
the resu 1 t that tile failure to cempl ete such
items may be waived or aired after bid opening.'

While failure to meet the foregoing certification require-

ments has 'not resulted in a firndi ng of nonresponsiveness, a

totally different position has been taken when the certification

requirement nas related to a bidder's offcr to meet goals or

l bjectives inserted in the invitation for the purpose of advanc-

ing certain public policies. In such situations the failure to

complete the certification has resulted in a findr. uf nonre-

sponsiveness. In the recent Past, within this category, the

certification requirement which has most frequently been violated

has been contractor certifications of minority manpower utiliza-

tion goals in federally involived construction contracts. This

requirement has beer inserted in i nvitatiorns for the purpose of

encouraging ifffirmative action or' the part of construction

contractors.

While presently it is no longer roquiru by regulation

that invitations contain such a requirement, in the past the

certification requirement has resulted in both confusion on the

part of bidders and a number of decisions regarding respon-

siveness. The most notable decision, for purposes of this
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, t ne Wa sIi it , t n P in Whi the, i i dd r, r fai ed io en te r h i

1 I; , he did sign tie , (, t i f iodte un'an ohi eh wr, iicluded a

st, Leon t 3f the ) rse ed rane. t wi notrit y ilnlbower utiIi za-

at, ; h i ch '4o o a constitut(, in effe t e ji f f -irIa tive ,ict iu pro-

t; 0. 'a'ed Iu otn th fact th e b idd f Ir urdqu I rt(C w n ,',ful '

o'ft rlIe thI (',l c'C t ' I t) Iii " ) 1 ,i t' i (_I1 e ,I,: . , 1 bUl 1 L u t l 11 ii 1i -
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Ta'' h' : '. 'v Th, ,i thIcr wa', '! k u .ce *,f a! hif -re c JiS-
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S ip;; of the fa ',i I , t o insert hi ,wn goals i te l,-,e.5 rro-

v i ,tu ;

The ia t r cu 11 1in at ed be fore thU Court .,f Api ,l for the

Li' t c/C' of I iumi i a ii t N(rth('a.st Coi ,truc ti on Co i:.ta ny v.

T,l]iil2' Iire t he lower court',, decis ion was reversed. More

siqnifiIantIy, however, in so doing, the Cnurt appeared to refute

tit, ;,rni,,ary principles trudi tional1y utilizi-d i, federal Procure-

metit to determirr the acceptli, liLy -,I nonconlform ing bids. As tu

the i sue k;f whether the doviation was immaterial because the

bidde r was oun d b y h is signature to Lhe mi niiiui,, goals, the Court

di' di thi, )r ; iI e o f oh ,i goLio s t a It i n(:

Is the pro'.ureiient officer required to resolve
this legal uc, tio n, wh ich at the very least thr
word i no itf the Appendi ')ought t (l a v o i d ? E ven i f
he pro..jected as p ro al, 1y that a F ede ra 1 court. wou I d

,t Ii t ruV.......I 1 at the. re was, such a commit m



men t. , i t h r prc u r emer t L a f i eI'lu i rr% t
by3 1jws u i t ? Is no t t he G ov ,nme n t ' i n t erec

i n thInis C (nrIIIIIi L Ie n. imip o rt anti. uro ug h to requ ire
i1 t i n t k e b i d1 , a s fi 1 e d , 1 n t I1t( f r)rm o s p (' c i f i c
goal s, without any q u est ion a s t LSu ppltir1ernt atLiuoi,
Lnrd w ithout any it, ands . or 1) u L -1?

The court then turned a si (Ie t he hi d d er ' a r umriic I, t h at the defect

w as a n Io r i n f )IrrmIa I i ty t he (,c r r ec t 0 n0 t- W d i v er aof which wouldf
I I

niot I,)( preJud i i ii Ito o thefr b id d cr-s I r, re f usin ( t r f ollIow th e

pr ir ip Ie o f actual prejudice i t st ated :

The speci fic command of thi0 Appendix A regulation
clIea rlIy s tates ind re it era te (2. b id I1acking the
p e rtin ent i n form at io n o,,ceor,! i p r o je cted
U Iplyr ari oeci tic San g oaL ' wi I be dec'mea
nonrespon, I ve. Whether or i't other tnidders wouilc
be .rejudi ced by subsequentialI i , -r t ion, th e
Guvernment's broad policy objective may [hr-
p rcj ai e d by 0 e om.i s sion.

T~ f:)r e , In e sen c e, t-he Lourt f ollIo w e d a i r r,'r iaje pri nci -

p ta ii n masur i ng the ef fec t of the dev i (It i on upon U[. - Li ds accept-

Tii c y. III so doinj it took the pos ition thet where a r~equi re-

m eit, is inserted in an invitation to further Social or economic

obJectives at the behest of a department or agency with govern-

-,ett-wide authority to achieve those objectives, standard pro-

curemen t regulIations corc-ned with bid r',sponsiveness arfl inap-

plicable since only the responsible agency can properly determine

t he irpa ct if the 1ev jation upon the pol icy ob'juctives.

-uch a position would appear to serve only to further con-

f usec a r alr1-ead(1y u n c er t, i Ltu at ior. Tr e goeu uO lo0g i Call1y

posedI by the Court.'s ratioiiale is why croat,: federal procurement

rules at all' if they are riot to be2 tol bI wd i n~ e ach s i tu at ion ?

Wh i I r! cons istency hits not been a h~i I lInark of the dis lens of the



k I: ;tro e r n th( , 11 b id u n eu ,v.',5,'e s u,, ( S-

ten.:y cannot be a chi' d 1,y what ir (, , e , 't.U t ire ted

i.iJte t l 1 tui - ( t 1 11 iil . (iiiti vr I t- tit 11Jt 11  r i r -

C -e t represellts tht lurtherivnc o ,  v cvriidir pub ic pril icy.

Ia either evr',n 'inrC the' ' ( si0n in hoo hoast Lonstruc-

. ,' a dPvi (It i laId . CrP It d to a cerI t i i ; L n requ i e -

en t, the Co )(I p roller has uont i nued fall o, h s t ra di t i o I

2 ;proach in i re urin a , -ep abilit y. In sev, Af- .r:is ions, for

examrple, hid, hjVe hlc L- frGrid r e';;ono s V ,' : in I J i re e

I. r y omp u t d a f f i ma t i v e a c t i o i ce r t i f i caL s . e e I

p ... r s 1 to . 1idder would still be oh Ii e l o fleat the

,.u mements. Cuns c untly, it would seem t i L Ovt.-, whee a

r i i ation de,i e,.: a, 11 ssen t 1 -I rfq i reeI;enL 3 t i to

u L I i C pr .I I , ( mptro ier wi 1 .,n t i nuc. I o dec ide iss;e of

rP nI Ve ,I Q S C) or ir itsis of esta!; lished trsts of mat rial ty.

o r ,r j D evi a Li iiis i hrougn (!ffers to Cowpl]y

cca ,) i na~ly l ids at ' submi tted with ats j tements wi, ih i nd i -

1t. d idJer 's blank et (iffer to comp ly Jith the requirciemrnts

a, in tne invitation. In such cases it has been argued that

the oft er ' Crvel to cvo rcome otherwise material deviation i f; the

bid, thereby renderin gj it a(,ceptable. Tne Comptroller General's

o) p loach to the , i..sue ft whethl er an off ! r to comply will overcome

d m it erial deviation his turneod pri mlirily ipon whether the devia-

tion 1',sul ted i Icm a fi lure to conform i i t h d descriptive litera-

ture requirement an,; if not whetlne the language o! the offer

. ,i r ', e vi dtn d i a l i nt tt to c ompl,/ with the., invitation' ,



reCq Ui rem entLs.

Tne foundation for thu Comlttol1cr''. current Wosi tici. Carl

re a rced to a 193 dO e( isi 0on n wi h Ic (- j t wo i ni d i p ro pr I, Y r

an g e n y t I e je ct a b id impn I y L)e I I iU , o he b)i dier I c [n (-rr C a1

pr 1 c t a l Ied to m'le t 1 1i 1nv i ta dt io (- S' spec ( f i (atLiio r tII he

j ec is io n t wya s , L that upon a cceIp tane' the bjd der Vi :

t)e o bIi qa t ud :ii 2eeI the 'p(i f i (at i i - a nd ;tt h ow it i via

t n o n ce rn1 t 1 tin o ( vi , i t I ( '!. T h i i i i ion i c ate c-

t o s u p te)r t t he conc epL tha aI blank Ve t o t r to ,o np Iy tih cv-i

j i1 Sa i e ) uo r reniid er a b i d a ccce p tab1 1 e ni Lw %, it h st n d rig mna t e i a 1

v ar ia t i uns ini the detal i r o f t he b id. I n a I J 7 op inrioin th e

o-:u" :roJ I Ie ajppli je d t h is tco n ce rt by i n d it ing) t h t the s ubrn Ii-

eo n o f a 1,rourh ureI,, m ud if y ingy c er tA in es ten t ia I muitd t ion

liie~,was cured by a provision within it statin0 that dis-

c te ,a n c i es between it and the specif ic atio ns w ereI- n I 1 to be

coiiitrue.: as anI intent to take exception to the specificationis.

At t hef s amne timIne , h ow e ve r, t his concept. was founrd 'na ppii -

ab Ic t o s itua t io ns i n vo Iv in g a reviqu irement to furnish descriptive

dta. TIn su ch s it uati i o ns, even though a bidder included a clear

ztatumient indic-iting that specified requircitients would prevail

o vei discreponiLeer i n i ts datad, the Comptroll Ier hel d that bid S

should be )''ejected. The rationale was based on the facL that

adi,-j' ate 1data was deoried essent il f or p roup er ageIn cy ev d I u a -

t i or(I. us t , wh (ne b id deors we ro I (--a r I J ad.'i 'e or a req(4u ire -

n ,,i I f , t tirr i ,h des r i pt i y data i t was, hiell d na t a Plan ket

o ffeI.I to0 oil)Ily was inadequa oteC t'o o vIr c o Ine (Ie'ti c ie ncies in



fulfillin the data requirement.

Recent decisions involvinf, descriptive data requircments

appear to have been resolved on a basis cohsiste'nt with this

earl ier approach. In "brand nrane o r equal " procure me rnt., for

exa iple, the Coriptroller has irvariably indicated thai. a blanket

itfer to rolp ly with sp(c i tication roq j rie ts, will n ot overcome

a n i der i a I r e t. co _ f rm t o r (I i r r- n r o s u.m i t d e sc r ip-

t. i v e ma tere i a s .)v , i ddin( ,i a n "(Y r:q lu i as , i n f Ii se
_:iion. it h s been stressed that a stat ' t thdt a poduct

cf,:1pys with the salient chirac ter sti s c s e I , in, the i nvi ta -

tion or e promise to coniform to t. hose characteristics is

not a substitu te 'or the required di.,. The basis or these

VC isions Xi.ts in the fc 2 1in tnat, without such data the Govern-

c nt would be unah'e to as_,'rtain s , .-Ictly wh t. it wjs p ;rchas-

in, I The pos it on taken is thit responsiveness depends upon

.rie completeness of the information subft-itted or reasonably

available to the ayeriy rather than upon an overalI offer to

C oinp y.

On the other hand, in situations niot involving descriptive

da ta requirements the Comptroller has indicated that an offor to

comply say bL sufficient to cure a material deviatio; . The key

to dcceptability has been the language utiize d in the offer.

There is a 'ine, almost iaiperceptable, linie between an adequate

arid an inadequate offer to comply. Where the language has been

conc lusio nary, such as statements t. haI the bidder waI taking no

ex tption to t he specifi (ations, or that the bid was being



II I I l i

SL L' : e ed in to'IpIi, . , h thWi I e Pn .. L, t;. r, f (r ik

bee ound ra dequae., ia this r(Jdr, tt hi r-irol ,r , , tike r

the ipproach t it where L flfer t ,:.ply inT,

a.v, i e d v ati on i 1 rom 1a no uui . , mo' u Jc i t , the;;

est t ,. Lid i.. ambiguuus. Thu,, on de uc is it a u i d wa

uu; !onrI f pouaive where in a Iettr:t jhi tetCd wi Lh te Lid II

vi ted that the bidder reserved the right t( negoti te prior

tL OjI.( (' v l tthouyh wi t in the sam I letter there appeared general

s t ti.tts to the eff t that the biddJer" wds taking rio e/. -Ptijfn

to the specificatiuns. The basis for decision '.as the froct that

the t w stateients were (onflictiny and ii, suth) a case toe marn.

sp I. ii prov isiorn was controlling. Murel recently, the 'omp-

Lr icr x p r ( xpress :d i s pot ition as fl lows:

An overall ofter to conformii can t.ure speci fit
deviations if the "promise or offer makes it
patently clea-r that the offerer "id 7 nr- act
Intend to so contrr:i . ... TheT-idler ust
nave 'u rq'jvo a)ly cffer'eL to provide t he
req ,t fd items in t,ta 1 confo ormance withI
the Lerm,, and ' pet M i :ation regiremeot., of

h, invi ration.

D i i i ui;y i1 d,.t,.rui ining what wil c r titte .n adIted Iate

ut tr to ( omipIy in tr st ed by the Catt that i ne r ev ry 'ci -

ion ai .r ssiig the i I,. tn ti he , o'ptrol ier has iound th off,

ia equate. llow v r , I;n a 1973 le(:is ron the Comlptrol er did

tjld tha t arm offer i compIy y cured an otherwise interi (I devia-

i i on. (,e L i dd( r h i! su 1m it ted Ii i b i d on i ts uv. quo t it ion fo rim

o.i.,' h Lont ifned delivery terms at va rian (c frow. those ill tite

i vi t in. W ile this would normal lv have resulted in a finuing



I II

t f

a tot - 'v I

u'.: t 1 .(2 e if c iior c ,a ti ' , viIi' rtevcI Avi,'.i ,j per-

I d tO J t O , :dr1 ii t) I , t j C I f I., ,0 " o o v , ;or, t,

:i- .,i t e ro nn oe. I, )n o r [ I 11 1 r o t o (i U t

I. iie f t, oil t hii in It t 101 1 v I 7 Fr o r u p'r

;hi Cpsp .. i. th 'rf;o , pp 'P r U .'i F' y ,n-

.';ah -. K'tK r n of fei to ( , II y corifirmo b ;der's ub i-

"t tI- I F :; :I tl ivi tat jo o . o C. 'c ' '>, e ifio ,

i Y i J i i ii; tha I I- pec i Y 'i it I tori ro ir. tr

. i c r .,, 0c . a ,<. tI , , e v , i n u0 'esult fr m a

i . t 0 CO ; I / :iti J 70 A v.41;'I-I; ,''U'. t' C''0 ry "r Li..

F '. 't .:, 00-,e Fhi o , ,' r, co i in: 'I 'rr . ' a

,' ',c F ic thai most 'ofFe,' to cp K , ,e not et, .It p 'drs

n 0 ' , t o ry )t ,t tilO It. 0 ld t ha t witi h F re be en a

it irC ,t f, i' i i r I, ! 0 s e t o a d esc r iptIv t

Ti t I' u t ha, he so I , ,, (., that se>1r7" has .

o0t0' to -'Ii, y ured -1 ti rl v e ciitn.

Recent 0 . ir t ot the Uc e19 i 01 ('I 0 )'I riot tj r t- n recog iz

ir r r 1q 'r'd r' t n c I t ,i w I t /eerI o ft ' t.i ro ip if o, ra1

md those ii t's o ,se to descriptive data v ,q, re,;eltt. [on;r

'.. il e, n e tI d(, d ,i the Co iptrol er o I oth tote. that a

1ior', o c ;. 1 0nim 1 y Woul i o reri:dy c,, r,, , ll'. i , t, i II to

1 '' t t ri.tive data decot, . anon in h .... r y 0 x p a agraph



l L d I) I v e I .I t) I j) y f o d' -

do v i, iln cit n 11( ', III ( ,I- . Op III iorl r't¢ t I I. v q ; j j1: p]'~ i :

t Vi v J a ta requi, 'men L Wh ther t ii rp t I b V I i I r I reta i op

posi to h nma ig to bt I r.

0 S 0 !1 1'ni 3 1. S --b(
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3. Preste\ 'tc. v. Uii te , tates , 16d Ct. Ci. t2sC, 3t0
: 367 (19 0 F Comp. Gen. ?71 (1971) 5( Co ; . , 'en. 7

1171)- 30 Co:1. G eG , 179 (1950).

4. Ha r eq Pl 1 uti en Control Corp., (Comp. Sen. Dec.
"0 ,2'9, 75- C>,P P 17 (1975).

5 4 n  Co ,:p . en 317 (1969); 43 Comp C; en "09 (196J)-
F,) i, a ft Itc., om . Gee. n )ec. B-1 6973, 76-2 CPD '3.4 (1976).

.3 9 C(::p. Gen. 86 (1959); Comp. Gen. Dec. 0-172227, '.lay
?, 197 , Unpub.

7. nir'iflq P Ilution Controls Corn., rov1 ). Gen. 1)Pc.
- 9, , 75- C ' 17 (19 75)

S. F. ., 40 Co, Cen. 45, (1961)(offer of equip;en f

rit her than S. oririn) ; Vanquard Pacific, Inc., ,r11p. ,Gen.
De,. . 1 5397, 76- 1 CPP ' 313 (1976)(extension liqhts with ne6-
orer , ribber handles instead of plastic handles as required);

neffiel ilrinq Co, jIuc. , C(mp. qGn. Dec. B - 1- 1242. /4-? UP,
1 ( 1 j4 Ico rf of del rickboat without required spu1 enain)

Co . G c ii . ,-167052, September 19, 1969 , I npuh. (-, fer ,,:r
s ur ic I deteroent with providine-io:ine as active inqredient
ir,,i ad of ph,osphate ester-iodine); Comaio. Gen. Dec. B-167429,

,pteraber 11, 7Q69, UInpub. (offer of fnkl ft with four six-volt
betteries inste ad of one 24 volt htter); Pomp. Cen. Dec.
,-7E3181, February 7, 1968, Unpub. (offer of l iqhting fixturus
s ler tkhan size specified in invitation).

9. .. , Test Drill inq 2crvi ce Co., Comp. Cen. Dec.
-1 9682, /7-2 CPD ' 193 (1977); Pi e, Inc., Cemp. Gen. Dec.

b-> ,';:'O a , 75-1 C P ' 59 (1975).

I(. E. ., 49 Corp. (en. 211 1969); Global Fire Protection
Co., Co,1,. Gen. Dec. B-185961, 76-2 CPU 22 (1976); Webcraft
P>tcktqing, Comp. Gen. Dec. B-184750, 75-2 CPD ' 334 (1975);
FHi.thorn Melludy Dairy, Comp. Gen. ec. 6-180422, 74-1 CPD " 241'

974).

II. Webcraft Packaq in , Comp. cn. Dec. B-184750, 75-2 CPD

147
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334 (1975).

12. Hawthorn Nel lo y Dairy, Comp. 6eri. Dec. B-11'0422, 74-1
CPD ' 244 (1974),

13. Comp. Gen. Dec. !?-17??e7, May 13, 1971, Unputh. (offer
of jackets with five buttons instead of four a; required found
to constitute immateriil dev i a ion i rice there appeared to be no
impact upon cost or qul i tv).

14. E . . , 51 C(outa . on. 518 (197?) (qual i ty and price); 43
Comp. Gen. *09 (1963) (quli I ity and price). But see Ionics, Ir:c.,
53 Coip . G en . 909 (1973)( actua I prejud ice found- w i thout ri sciiss i on
of price, quality, qiant i t.y or delivery).

15. 51 Comp. Cen. 518 (1972).

16. 43 Comp. Gen. 209 (1961).

17. 33 Comp. Gen. 830 (1959)-; Comp. Cen. Dec. B-166466,
April 22, 1969, Unpub. The Comptroller has also held that a bid-
der may be permitted to furnish an alternate product after award
as long as the product meets and exceeds the invitation's require-
ments. 43 Comp. Gen. 635 (1969)(providinq dual speed tape record-
er rather than single speed).

18. 38 Comp. Gen. 830 (1959). Where the product has been
uperior but did not meet an essential requirement bids have

been found nonresponsive. 36 Comp. ren. 705 (1957); Comp. Gen.
Dec. 3-166635, June 16, 1969, Unpub.

19. Charles J. Dispenza & Assoc., Comp. Gen. Dec. B-186133,
77-1 CP9 , 234 (1977).

20. E q., National Ambulence Co., Inc., 55 Comp. Gen. 597
(1975); 38 romp. Gen. 50, (1959); 312 Comp. Gen. 131 (1958); 37
Comp. Gen. 186 (1957); Kipp Construction Co., Comp. Gen. ,Dec.
P.-.l 158 , 75-1 CPD " 20 (1975).

21. E. a. , 38 Comp. Gen. 131 (1958); 37 Comp. Gen, 186
(i957); 19 Comp. Gen. 450 (1939); 13 Comp. Gen. 169 (1933); E.M.
Gostovich Construction Co., Comp. Gen. Dec. R-190362, 74-1 CPD

74 1974).

22. E.j., 50 Comp. Gen. 733 (1971); 33 Comp. Gen. 441
(1Y954

23. Eg., 38 Comp. Gen. 131 (1958); 20 Comp. Gen. 4 (1940).

24. E.g., Lift Power Inc., Comp. Gen. Dec. B-182604, 75-1
C t) D 13 (197 -)7



25. 3 ,  Comp. Gen. 612 (1959)(deliv.ry contingent upon
termination of strike); 33 Comp. Gen. 441 (1954)(delivery con-
ditioned upon receipt of materials from ,ubcontractors);
Montague-Betts Co., Inc., Comp. Gen. Dec. B-1,2530, 74-2 CPD
f 270 (1974)(delivery conditioned upon no supplier deldys); E.M.
Gostovich Construction Co., Comp. Gen. Dec. B-180362, 74-1 "

74 (1974)(completion by specified date conditioned upon ability
to obtain fuel and materials).

26. Allied Asphalt Paving Co., Coiip. Gen. Dec. R-1 9843,
77-2 CPD ' 450 (1977)(no responsibility for vandalism).

27. 33 Comp. Gen. 508 (1959); Kd iser Aerospace & Elec-
tronics Corp., Comp. Gen. Dec. B-I.lo3 6, 77-1 CPD 4 73 (1977):
R. Parks Co., Comp. Gen. Dec. B-1,R6699), 76-2 CPD 1 360 (1976);
Durable Metal Products Co., Comp. Gen. I)r c. P-182864, 75-2 CPD

337 (1975).

22. National Ambulence Co., Inc., 55 Comp. Gen. 597 (1975)
(bid conditioned upon receipt of city liwense).

29. 50 Comp. G en. 733 (1971); 5 Coimp. (en. 649 (!926);
Fire 2 Technical Equipment Corp., Comp. Gen. Dec. B-19240P,
78-2 CPD 4 91 (197R); Fisher-Klosterman, Inc., Comp. Gen. Dec.
5-185106, 76-1 CPD " 165 (1976).

30. Page Airways, Inc., 54 Comp. Gen. 120 (1974)(refusing
to accept less than $100.00 minimum orders when invitation
specified that Government could place minimum orders to $50.00);
Marsh Stencil Machine Co., Comp. Gen. Dec. B-188131, 77-1 CPD '

207 (1977)(limiting minimum orders to $50.00 when Government
solicited minimum orders to $15.00).

31. '5 Comp. Gen. 445 (1975); 53 Comp. Gen. 24 (1973).

32. 38 Comp. Gen. 131 (1958).

33. E.9_., Joy Manufacturing Co., 54 Comp. Gen. 238 (1974);
50 Comp. Gen. 733 (1971); 38 Comp. Gen. 503 (1959); Durable
Metal Products Co., Comp. Gen. Dec. B-182264, 75-2 CPD " 337
(1975).

34 4 F.g., National Ambulence Co., Inc. , 55 Comp. Gen. 597
(1975); K pp- onstruction Clo., Comp. (en. Dec. ,-1 ,15 3, 75-I
CPD - 20 (1975).

35. 5) CoC. en. 733 (1I1)/

36. Kipp Construction Co., C ip. Gen. Dec. B-13158-3, 75-1
CPD ' 20 (1975).
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38. E.g., Joy Manufacturinq Co., 1 Coip. Sen. 2i (1974);
'4k8 Comp. Gen. 464 (1969) Co nnero ia] Pad in n., oCo,,) . Gen. Dec.
B-193048, 78-2 fPI, 4 397 (1978).

39. 36 Comp. Cen. 259 (1956) 15 Comp. Se;.n. t,84 ( 1956)
This exception is also provided for in the pr curement rerula-
tie::s. DAR 2-404.2(d)(i); FPR 1-2.404-/.

40. 35 (om p. Gen. 684 (1956).

41. Id.

42. 38 Comp. Gen. 131 (1952); F.M. Gostovich Construction
o., Comp. Gen. B-18036?, 74-1 CPI) 74 (19/4).

43. 47 Comp. Gen. 653 (1368); Arcwel Corp., Comp. Gen.
iec. B-191840, 78-2 CP D I, (1978)

44. 47 Comp. Gen. 658 (1968).

45. George C. Martin, Inc., 55 Comp. Ce,. 100 (1975 ;
Gereral Fire Extinguisher Corp., 54 Comp. Gen. 416 (1974).

46. See 17 Comp. Gen. 658 (1 968).

47. Martin T, Turner Supply Co., 5',1 CU.o,p. Sen. 39 "
o1? Lamp. Gen. 11! ( ( .3).

48. Corp. Sen. Dec. il- 168479, D)ceiber 31 , 1969 Un pub.

49. 54 Cut,!p n.Se 41C (19/4) o (m p. en. Dec. 8- 172734,
September 7, 19 71, ! in1U) .

50. 2,rcwel Corp., Cuowp. Gen. Dec. I ,1] 340, 78-2 CPD
J: (1978).

51. 36 Comp. Gen. 380 (19%C).

52. 46 Coip. Gen. 371 (1966).

53. E.g., Miles Metal Corp., 54 Comp. Gen. 750 (1975);
46 Com p. Gen. 418 (1966).

54. The Comptroller has expressed this concern by staitng:

[Tio hold otherwise affords the bidder who has
limited its bid acceptance period an advantage
over its competitors .... When a bidder limits



cs id acceptance period, it ha; the (option
to roItse awdrd after thaL time in the event
of unanticipated increoises in cost, or by
extcidinq its bid acceptance period, to ac-
c ep t awai rd if des i red. 1i i ddors comply i nq
with the invitation's acceptance period lir-
itation would not have that option but would
be hound by the Government's acceptance.

!"i les Metal Corp., 54 Conp. Gen. 7K], 751 (1975).

55. 15 Comp. Cen. 553 ( 1920)

56. [or a discussion of the circumstances which will jus-
Li4y the acceptance of a bid in which the bid acceptance period
, Id expired see Request for Advance Decision, Comp. GEn. Dec.
P-191019, 7U -1 CPU c 59 (1978).

57 Niles Metal Corp., 54 Comp. Ger. 750 (1975).

5 . .- , .IS Comp. Gen. 19 (196 ); 46 Comp. Con. 41
1966); i eie t Va !Iy Flying Service Co., Inc., Comp. Getr. Dec.

- 9390, 7,-I CP h 344 (1978); Perry C. lierford, Comp. Gen.
kJe. - i 6666, 76-? CPD I 46b (1976).

9 . Mi Ie, Metal Corp., 4 C onp,. f on Ge (1 97

60 '16 Cow n.on 418. (I 66).

61 Heret Valley Fly in Serv ice Co., Inc ., (omp. Len.
Pec. 7-19 390, 71-1 ( PP ) 344 (197 ' , ).

62. International Manufacturing Co., Inc., Comp. Gen.
ec. -13072 4, 74-1 CPn 300 (1974).

63. 17 Comp. Gen. 769 (1962).

64. Colum.biu Van I ines, Inc., 54 Fomlp. Cen. 955 (1975).

C5. Imperial iastnan Corp., 55 Comp. (en. 605 (1975);
. o:mIp. Cen. 876 (1959); 36 Comp. Gen. 181 (1956); 30 Comp.

Len. 179 (1950); DAR 2-404.2(c); FPR 1-2.404-2(a).

66. 33 Comp. Gen. 441 (1954); 30 Comp. Gen. 179 (1950).

3 )/. 06 Coop. Gen. i .; 1 , 13 (1956).

:. 10 C.omp. GTn. 279 1960), 34 Comp. Gen. 364 (1955).

69 . ,6 ump Con. ; 11 1956).



70. Corp . Gen . Decc. R'- i I,'J29 , f e riji 7 ?4 , 196, , hJIpi b
The C o.,;ptro 1 er ha ; expres sed conc-ern th s .tic h open orrie d
del ivery terms miqht 1oa(d to ani arhitrir,/ (V,iIuat ion (if h id',.
• 4 Comp. Gen. 746, 74 (1 67). Se, ,ii'.o John P ,r ' u, ( . . v
United States, 163 Ct. CI. 181 , 32P5 r .?d ,I c ( 963), cert..
deo i ed , 377 U. S. 931 (1 '- ) (findin bi d respons i ve a Ithou i, i t
failed to offer delivery within 6) dy s ! ' invit tior, sp!cifid
that a failure to offer del ivery within (,0 days 'might be
cause for rejection).

7 . Comp. Gen. D ec. R-175V?, .rc ' 27, 1972, ' npu .

7?. Comp. Gen. Dec. B-1702"7, Au us t Iel, 1970, hnpub
aff'd on reconsideration, 5O Cop. Gon. 79 (1970).

73. Comp. Gen. Dec R-175342, March 7 , 1972, IJnpwb.

74. Memo ry Display Systems 1)ivi.ionn of Fdnalite Corp.,

Colup. Gen. Dec. B-187591, 77-1 CPD 74 (1977).

75. 48 Comp. Gen. 267 (1962) Cnri p. Ge n. Dec. B-147943,
March 23, 1962, Unpub.

76. 43 Corp. Gen. 813 (1961).

77. Parker-Hannefin Corp., cop'i . hori. Pec. 5-1?f3"5, 76-2
,[D 1 0 (1976).

78. imperial Eastman Corp., oC romp. Cen. C,)5 (1975)
3 ,  Comp n.;fn. )76 (1959 .

73. Comp. en. Dec. 11-15917,, Cep tem! er 6, 1966, O npub.

8 I. imperial [as tman Corp., 55 Comp. 'en. 605 (1975).

It'" ,lso DAR I- 05.,(d); FPR 1-I.16-I(f).

,l 23 Coap. Gen. 2 (1972).

,2. 53 Co r, p. Gen. 320 (1973)

01. 32 i ofmp. Gen. 801] (1969) (di c to 34 Comp. Gen. 439

1955); JonJrd Industries Corp., B-192979, -"9-1 CPD 1 65 (1979).

R4. 17 Co mp. GP'i. 497 (1937).

25. 34 Comp. Gen. 439 (1955).

'6. DAk 2-405(iii)(B); FPR 1-2.405(c)(1).

87. Shippers Packaqinq and Container Corp., Comp. Gen.



Dec. B-I844P-:.;, 75-? CF. 6 241 (1971).

Rl. 3t Co!lp. G( n. 523 (1957) d iiund Le si nq Buil Idi riq
ont ra t r , inc.. o p . Un. Dec. 1 4',105 , 75-2 CP:,' 23 (1975);

Ja,T,e,; J . Mddn, n . , o p . G en. 1l . 74-2 )PD ' 290 (1 '74

. 1 C omp en . 64' (196)

90. C ow . on. 2ec. B-1C91,94, Oc cn(r 17, 1Q70, Unpub.

-1]. Joro rd Industries Corp. , Coinp. G en. Dec. 8- 19?979
79-I CP (5 (1979). [n t 1969 dec ision the Federl Circuit
Court for the District. of Columbia refused to apply the 'incorp -
oration by rc ference" principle in a situation involving com-
petitive hiddinq for oil and 9as leases. Superior Oil Co. v.
',daII, 409 F.2d 1115 (D.C. Cir. 1969). The Comptroller has dis-

tinquish,--d the decision from his own position based on the fact
that in Sup erior Oil the applicable regulations did not providc
for the a(_ceptance of mnsiqned bids accompanied by signed docu-
irents while the procurement regulations contain such a provision.
Comp. Gen. Dec. B-16619n, May ",, 1969, 'Inpub.

92. 48 Camp. Gin. 801 (1969).

93. Id. at 80.1.

94. Cciip. 6,.n. Dec. F.- 175990, June 1, 1972, Unpub.

95. Mannheim Patter n '%4orks , t'om . Gen. Dec. !: 186237,
CPD 4 103 (Q7u); Quirln G;lass Co., Comp. Gen. Dec.

B-I 23681I, 75-2 (PD 120 (1975).

96. 3 ,  Comp. Gen. 439 (1955). Both major procurement
elulations provide for, the accep: tance of bids containing
ptwrtten , sti1ped, o r printed s iIn atures where there is Uvi-

.ence that the bidder has authorized this setinod of commit--
ti n,, hi:! elf. DAR 2-495, ii i ) (A); PP . 405(c)(2).

97. [.-., Marsh Stencil Machine Co., Comp. Gen. Dec.
-IM 13 1 , 77- - r8 , 207 (1977).

98. [.q., Nationt IInvestigat ion Bureau, Inc. , Comp. Gen.
.ec. B-191754, 78-2 CPD ' 44 (197; ).

99. E.q., Standard Form 33A (Solicitation Instructions
and Conditions), paraqraph 2(b), 41 ,.F .R. Subtit. A, Ch. 1, pt.
1-I6.901-33A (1978).

10(1. 18 Co mp. (Ion. ,69 (19 ')
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101. 49 Comp. Geri. 527 (1970).

102. 50 Comp. Gen. 627 (1971); Corbin %ales Corp., Comp.
Gen. 9ec. B-182978, 75-1 CP) 347 (1975).

n03. 8 _ 7_, Huey Piper and Material, Stacor Corp., Pomp.

Gen. Dec. B-,5762, 76-1 CPD ' 382 (1976); General Electric Co.,
CuIw'". Gen. Dec. B-184:73, 76-1 CPD ' 298 (1976).

104. [. 40 Comp. Gen. 393 (1961), Rix Industries, Comp.

Pen. Dec. B-IW 603, 76-1 CPD 210 (1976).

105. E .q. , The n twi stle (o. , (.oiiip. Gen. Dec. 1'-192990,
/1- ?PD " 112 (1079).

106. E a., 51 Comp. Gen. 1,831 (1972).

107. F.a., 51 Comp. Gen. 831 (1 972)(resolvinq uncertainty
in bid price by exaoininq price of nther bids); 49 Comp. Gen. 851
(1970)(apparent ambiguity resolved by examining purpose behind
bidders submission of unsolicited nonconforming descriptive
literature). Cf. 50 Comp. Gen. 30? (1Q70)(impossible to resolve

price ambiguity in bid in liqht of wide divernence in prices
bid by all bidders).

10R. 50 Co:irp. Gen. 3 (1970), 43 Comp. Gen. 817 (1964);
36 (e;,1p. Gen. 705 (1957).

109. 16 Comp. Gen. 569 (1936).

110. 35 Comp. Gen. 546 (1960).

111. 39 Comp. Gen. 653 (1960).

112. [.]., 37 Comp. Gen. 785 (1958); 36 Comp. Gen. 705
(1957). Fur one coeimentator's interpretation of these decisions
sue Shnitzer, Ambiniq ities In Invitations and Bids, Briefing
Papers No. 68-6, Federal Publications,--Inc-., at 2 (1968).

113. 1U Comp. Gen. 393 (1961).

114. ,ee PRC Information Sciences Co ., 56 Comp. Gen. 763
(1 97 7).

115. See text accompanyino notes 20-43 (Chapter Three),

116. 46 Comp. Gen. 306? (1966).

117. 41 Comp. Gen. 161 (1965)(patent indemnity clause).
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1131. 45 Comp. Gen. 809 (1966).

119. 47 Comp. Gen. 496 (196"); 46 Comp. Gen. 368 (1966);
,11 Comp. Gen . 461 (1965).

120. 46 Comp. Gen. 368 (1966).

121 . Id.

122. 47 Coa,;p. Cen. 496 (1968).

123. E.c9 ., 36 Comp. Gen. 705 (1957); i. C. Campbeli, Inc..,
C . ;en . tf c. 0-1 ,561 1 , 76-I CP 155 (1I' /6).

124. E.G., Domi nion Road Machinery Corp., 56 Comp . Gen.
34 (197i)(unsolicited descriptive literature); Comp. Gen. Dec.

3-166284, May 21, 196 9, fnpub. (unsolicited drawings). The major
procurement regulations provide that nonconforming unsolicited
data should be disregarded unless it, is clear that the bidder
intended to qualify his bid throuqh its submission.
'AR ?-202.5(f); FPR 1-2.202-5(f). The Comptroller takes a dif-
ferent view, finding that such data creates ambiguity absent
a clear display of a bidder's intent to conform. Comp. Gen. Dec.
R-169130, May 26, 1970, Unpub.

12). fominion Road Machinery Corp., 56 Comp. Gen. 334
(19i7!; 49 Comp. Gen. 851 (1970); Joy Manufacturing Co., Comp.
:jen. Dec. B-191902, 78-2 CPI) , 127 (1978).

126. 49 Comp. Gen. 351 (1970)(bid submitted with litera-
ture describing varicis nonconforming products found acceptable
where it was clear that products described were not being
offered as alternates to specification requirements).

127. Dominion Road Machinery Corp., 56 Comp. hlen. 334
(1977).

128. Joy Manufacturing Co., Comp. Gen. Dec. B-19190?,
7P-2 CPD 1 127 (1978'.

129. Abbott Laboratories, Comp. Gen. Dec. D-183799, 75-2

171 (1975).

130. Id.

131. Id.

13?. Sentinel I lec., Inc., Comp. Gen. Dec . B- 1,5681
7F 1 CPD , 05 (1n71).
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133. A related situation results from a bidder's failure
to enter a price for a required iter,. See text arcompanyinq
notes 145-158 (Chapter Three), infra.

134. Comp. Gen. Dec. B-165428, December 26, 1968, Unpub.

135. 43 Comp. Gen. 579 (1964); Broken lance Fnterprises,
Inc . Com,. Gen. Dec. B-190206, /-1 (PD " 279 (197,); romp. Gen.
Dec. B-156145, March 3, 1965, Unpuh.

136. 43 Comp. Gen. 579 (1964).

137. General Kinetics, Inc., 56 :omp. 8er,. 346 (1977'j.

132. 40 Comp. Gen. 321 (1960).

139. 45 Comp. Gen. 221 (1965

140. 5? Comp. Gen. 265 (1972).

141. Pyneteria, Inc., 54 (omp. Gen. 345 (1975). 4, Comp.
Gen. 757 (1960). Put see 51 Comp. Gen. 352 (1ii1).

142. 43 Comp. Gen. 757 (1969).

143. Herman H. Neumann Construction, :' Comp. Cen. 163
(1975); Chemical Technology, Inc., Comp. Gen. Dec. B-179674,
74-1 CPD ' 160 (1974).

144. Chemical Technology, Inc., Comnp. Gen. Dec. B-179674
74-1 CPD -' 160 (1974).

145. [.q., 41 Comp. Gen. 721 (1962); Excavation Construc-

tion, Inc., C-omD. Gen. Dec B-1131553, 74-1 C4D 292 (1914).

14 (. 50 Coimp. Gen 852 (1071).

147. 52 Comp. Gen. R86 (137)1 , 51 Cow i. Gen. 543 (1972);
omi,. en. Dec. B-176254, epte,,bcr 1, 197 "2, ;npub

142. 52 Comp. Gen 604, 607 ( 'V)(( itutinns omitted).

T. .q., T& a [ ov,,tor., on f)ec. R-18 2261, 74-2
.PD : 12? 1 t14 ) Coiwp. 0 fn. l( -I (,' , ,ten')r _r 1, 19 7?,
]n p i j

150. T&R [xcvatnrs. t o .... ,(. I% 1"2?01 , 74-? CPD
322 1974).

I I. Cimp . Cien . Pu B - ' ;ptt',er ", 1971, Unpub.



I !,7

'5 . Camp. 0 Ill. Iloc. B-l(,1012, June 13, 1967, Unpub.

1is . tomp. Cen. ce, . B- 151276, Ma y 2 , 196.U3, )npub.

1 3 Cr' p en.('e. 513 (197?).

15C. p Corp. Gen. 604 ( 197 ).

' . Id.

15i, Id.

151. 1, ter i le c i c ; .( , nit.,p. Giur. Deo. 5-13654, 75-2
-6 (197 )(price ', for io(er, t (i21 it Ims t hrouqhout other

k)ot o n of h i.I v'ried 1n mor) t1,r1 Sm',.0 .

159. 4 Cnmp. en. 61, (I ' "

InU. See .l 9 Fo,;p 3 . 6 1 q7 ) 45 Co i1. (Ien. ( ?
19C6 ).

161. >e . tucil , , So . rrc. v. Mayor of New ,ilford,
7 . .J. 3,1 17-' A. ?d , .377) f., i lure to bid required al ter-
nd t es held t c , st itut e iater ir I d:vi ot ion since inter al ia

I j r,! r pr e 1e t mjay n v Ve be(n s uff ic i ent to deter potential b-id ders
r c - i dd ir.I

16 In. r aor ., Cor"p Gen. Dec. R -190878, 78-I CPD

16 1 t "''. ,,n. 5?2 (197?

I t . i,.

is '' ! o'.. 'en. 604 (1073): Con-Chen Enterprises, Comp.
e c ?1 77 , 77-2 -PD 4'  2,4 (1977).

166. Ainls i C o rp .. Comp. Gen. Dec. B-19()872, 72-1 CPD
3 40 (1978).

167. inernational Signal & Control Corp., 55 Comp. Gen.
894 (1976); 48 Comp. Gen. 171 (1968); Comp. Gen. Dec. B-166040,
MarL h 24, 1969, Unpub.

162 . 49 Comp. Gen. 289 (1961!).

169. Comp. ,n. Dec. B-170044, October 15, 1970, Unpub.

170. 4 9 Com1r. Genm. 538 (19/C).
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183. 53 Cop. Gen. 622 (1974); 40 Cowtp. Gen. 132 (1960).

124. DAR 2-202.5(b); P R 1-2.202-5.

1o). C(Imp. en. Pec. P'-159579, July 20, 1966, npuS.

126. White Plains lectrical Supply Co., In c., 55 Co rr).
her 4( (1975); 46 Co p . (, en. 315 (1966), 41 Comp . Gen. 1

1! . 1) Comp. en. .39P, (1969); 48 Co p . Gen. 659 r 9 .

1.:;. o; (etup . e mi. 8 9 (1972); '1? (m . Gen. 464 19q631
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189. Discussion of the issue of responsibility arid it,,
relationship to bid responsiveness is beyond the scope of this
paper. See ,enerally Gray, Res onsivess r Pesponsibilitv:
Policy an-d Prac-tice in Government Contracts, I Pub. Contrdct
t. -3.-4;- (19-74-. .

190. 42 Comp. Gen. 434 (1963).

191. .i Comp. Gen. 132 (1960); 36 Conlp. Gen. 415 (1956).

192. [E. ., 41 Comp. Gen. 10? (1961)(bid found nonrespon-
3ive where literature suhmitted consisted of a rough sketch
which was inufficient to permit adequate evaluation).

193. 49 Comp. Gen. 3/7 (1969)(holding that there was an
insufficient basis for an agency to reject a bid where a normial
,ngineerinq evaluation of the information available may have
resolved discrepancies in the literature submitted); 39 Comp.
Gon. 595 (1960)(findinq evaluation possible through the applica-
tion of recognized physical formula to information available
in the bid and invitation).

104. 39 Comp. Gen. 595, 59P (1960).

195. See 50 Comp. Gen. 137 (1970).

196. 40 Comp. Gen. 435 (1961).

197. 50 Comp. Gen. 137 (1970). The Comptroller has held
that a bidder may not be permitted to furnish literature after
bid opening unless he has first identified in his bid the pro-
LIuct to which the literature refers. Pure Air Filter ,nterna-
tioral, 56 Comp. Gen. 608 (1977).

19',. DAR 2-204.4; FPR 1-2.202-4.

1 J9 . I d.
200. Compare Products Engineering Corp., 55 Comp. Gen.

1204 (1976) w i -t- 0R Industries, Inc., Comp. Gen. Dec. B-1836838,
75-2 CPO ' 377-T1975).

201. R&O Industries, Inc., Comp. Gen. Dec. B-183682, 75-2
PD) ' 377 (1975).

202. D. N. Owens Co., 57 Comp. Gen. 231, 78-1 CPD I 66

(197 2.).

203. Id,
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Z204. Savin Busitiess Machines Corp., Coip. Gen. Dec.
k -]-Ilbu, 78-I CPD " 447 (1973).

205. I .9., 51 Com1p. Gen. 583 (1972).

206. 49 Comp. Gen. 311 (1969).
207l. 39 Comp. Gen. 684 (1960); 37 Comp. Grn. 162 (1957).

e ,e procurement regu I ations requ ire that transport dtion co, ts
*.ust be consicered in evalating bids that are submitted f.o.b.
.ri(;in. DAR '9-301.1(a); IPR 1-2.?02-3.

20S. L.q., 48 Comp. Gen. 593 (1969).

209. E.g., Comp. Gen. Dec. B-149165, Septe m ber , 1962,

213. See 2-201(a)() ( X ) ; PR -I 9. 2?-3.

11 - 8.9. 1 Corp Gen. 593 (1)99)

21] .-. ]J.

213. Collop. Gen. Dec. B-149165, Septacuer 4, 1962, Lnpuu.
(holding that bidder's failure to desinate port required re-
jec( i;! since bidder wm uld not be oh ijated to deliver to nearest
port free of charqe).

214. 49 mp. Senr. 517 (197()

2 5 id.

216. 46 Comp. Gen. 593 (196)

217. Comp. Gen. Dec. B-151342, June 18, 1963, Unpub.

212. 12 Comp. Gen. 434 (1963).

219. Id. , International Harvester Co., Coamp. Gen. Dec.
-192996, 79-1 CPD ' 259 (1979).

220. DAR ?-201(a)(B)(X), 19-')10; FPR 1-19.202-3.

221 . See 39 Covr p. Gn . 68; (1960).

2 . 1 Comp. (len. ,19 (1954)).

?1. 19 Comp. Gen. 496 (19/ )( pac a qi nq spec if i cat ions
"'it td de'termraination of maxi m u m possible weight by providing

that not more than 1000 lbs. could he packed in one box); 48 Comp.
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Gen. 357 (1968)(invitation specified axiI:uI weight and dir;.en-
sions thereby making it possible to determine ,aximum potential
weight). Cf. W. A. Apple Manufacturinq Inc., Comr.. Gen. Dec.
B-183791,75-2 CPD - 175 (1975), aff'd, 76-1 CPD , 143 (197()
(holding that furnishing an "approximate" juaranteed shipping
weight did not render bid nonrespons ive where even if "appro.xi-
mate' -weight was doubled the bid would still remain low).

221. 4 , Comp. Gen. 357, 360 (1968).

225. See Comp. Gen. lec. B-174564, My 1, 1972, Unpub.

226. See Patty Precision Products Co., Comp. Gen. Dec.
[-1,1'8469, 77-2 CPD " 44 (1977); Comp. Gen. Dec. B-175514, June
29, 1972, Unpub.

227. L.., Patty Precision Products Co., Comp. Gon. Lec.
1'-188469, 77-2 CPO • 44 (1977).

228. Comp. Gen. Dec. B-154064, June 23, 1964, Unpub.

229. 41 Comp. Gen. 106 (1961); 39 Comp. Gen. 247 (1959).

23). 41 Comp. Cen. 106 (1961).

231 . 3Q Comp. Gen. 247 (1959).

23,_. 2ee 43 Comp. Sen. 206 (1963).

233. Id.

2 4 44 Comp. Gen. 526 (1965).

23.. James and Stritzke Construction to., 54 Comp. Gen.
159 (1974 ; Comp. Gen. iec. B-171771, April 2"i, 1971, Unpub.

236. 51 Comp. Gen. 4o3 (1972).

237. 43 Fed. Reg. 40,227 (19781)(to be codified in 11 C.F.R.
5B-2.20?-70). The regulation's subcontractor listing require-

ment applys to all construction contracts exceeding $1,000,000.00.
Only subcontractors who will perform work in excess of 6 of
the total contract price on the contract work site are required
to be listed. The [epartment of the Interior's regulations at
one time contained a requirement for subcontractor listing. How-
ever, this requirement was deleted from the regulations in 1975.
40 Fed. Reg. 17,848 (1975). The Department of the Defense's poli-
cy has been to let industry itself reLulate bid shoppinq rather
than to attempt to do so through manda tory subcontractor listing
requi rements . See 40 Compa . Gen . 68,8 (1961
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238. 53 Comp. Gen. 27 (1973).

239. frank Coluccio Construction Co., Inc., 55 Comp. Gen.
955 1976).

240. John J. Kirlin, Inc., Coqp. Gen. Dec. B-18/458, 71-1
CPD ' 242 (19/7)(subcontractor to perform between .026 and
.077 of total contract).

'41. Id. at 2

242. George lyman Construction Co., Comp. Gen. Dec.
B-18,2603, 77-1 CFD "' 429 at 5 (1977).

243. See text accompanying notes 41-53 (Chapter Two),
suprd.

244. 46 Comp. Gen. 11 (1966); 43 Comp. Gen. 268 (1963);
30 Comp. Gen. 532 (1959); Roderick Construction, Comp. Gen. Dec.
1-193116, 79-1 CPD 4j 69 (1979). But see Adelhardt Construction
Co. v. United State,, 107 F. Supp._845, 123 Ct. CI. 456 (1952).

245. 46 Comp. Gen. 11 (1966). Both major procurement
regulations provide for the acceptance of late bid guarantees
under the same rules established for the consideration of
late bids. DAR 10-102.5(iv); FPR 1-10.103-4(c).

246. 40 Comp. Gen. 469 (1961).

247. 42 Coup. Gen. 725 (1963); Roderick ConstrucLion,
Coip. Gen. Dec. B-193116, 79-1 CPD '4 69 (1979); P. W. Parker,
Inc., Comp. Gen. Dec. B-190286, 78-1 CPD 12 (1978); '. Puma
and Co., Inc., Comp. Oen. Dec. B-182936, 75-1 CPD 4 230 (1975).

248. DAR 10-102.5(i); FPR 1-10.103-4(a).

249. Comp. Gen. Dec. B-142860, May 27, 1960, Unpub. Cf.
j9 Comp. Gen. 796 (1960)(fa ilure to submit adequate bid deposit
with bid for oil and gas lease waived since there were no other
cceptable hids).

250.L '. ( 66 A. P. Roe Co., Inc., !-4 Comp. Gen. 271 (1974);
'16 Cnmp. G'en. 1i (1966) .

251. L_._9 ., 40 Comp. Gen. 561 (1961); 39 Comp. Gen. 827
(1960); Alaska Industrial Coating, Comp. Gen. Dec. B-190295,
77-2 CPD - 290 (1977).

252. Alaska Industrial Coating. Comp. Gen. Dec. B-190295,
77-2 CPD 4! 290 (1977).



253. 51 Comp. Uen. 508 (1972).

254. DAR 10-1I02.5(ii); FPP 1-10.103-4(b).

255. 51 Comp. Gcn. 802 (197?) 43 (omp. Gen . 2 38 1963)
11 Comp. Gen. 74 (1961).

256. Arch Associates, Inc. Comp. Cen . I)ec. B-183364, 75-2
CPD , 106 (1975).

257. A. 1). Roe Co., Inc., 54 Comp. Gen. 271 (1974); 52
Comp. Gen. 184 (1972).

258. E.g.,General Ship and Lnq ine Worv ,, Inc., 55 Comp.
Gen. 422 (197 )(unauthorized signature of principle on bid bond
found not to relieve surety of obligation); 39 Comp. Gen. 60
(1959)(improper date on bid bond held to constitute an immaterial
deviation); Comp. Gen. 1Gec. L-170694, December 3, 1970, Unpub.
(misnaming obligee on bid bond held immaterial as bord correctly
ideir ified principal and bid invitation number).

259. F.9 ., A. 0. Roe Co., Inc., 54 Comp. Gen. 271 (1974)
(discrepancy [ etween principal's identity on bid and on bond);

Munck Systems, Inc., Comp. Gen. Dec. r-186749, 76-2 CPD "  345
(1976)(bid bond to expire prior to conclusion of Government's
120 day bid acceptance period).

260. Comp are 41 Comp. Gen. 585 (1962)(holding that a comer-
cial form bid bond was acceptable even though its terms deviated
from the required form bond since by reading the bond and the bid
together it appeared that the Government would receive the secur-
ity it desired) with Southern Space, Inc., Comp. Gen. Dec.
B-179962, 74-1 CPO " 155 (1974)(personal check held not to repre-
sent a firm and irrevocable commitment).

261. See text accompanying notes 22-24 (Chapter two),
suPra.

262. E ., Ira Gelber Food Services, Inc., 55 Comp. Gen.
599 (1975)(fallure to rcceive amendment found to be an insuffi-
cient reason to waive requirement to acknowledge amendment);
Columbus Services International, Comp. Gen. Dec. B-191070, 78-2
CPD - 338 (1978)(failure to receive amendment from agency does
not provide a basis on which requirement to acknowledge amendment
ra:dy be waived).

263. 42 Comp. Gen. 490, 493 (1963).

264. L.(j., 52 Comp. Gen. 5,14 (1973); B&W Stat Laboratory,
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In. , Lo p. Gen. Dec. B-188627, /7-2 CPO 151 (1977); Universal
.ontractino, and Brick Pointing Co., Comp. Gen. Des. B-1 8,394,
" I CPD 1 347 ( 1977 ); lgernon B la i r, Inc., Comp. Gen. Dec
L-18'62 6 , 75-1 COD C 76 (1975).

265. See text accompanyinq notes 60-65 (Chdpter Two,,

260. 52 Comp. Gen. 544 (1973).

267. 1ee ra Gel ber Food Service , Inc., 55 uoiiip. Gen.
9 (1975).

268. >1. Cf. 53 Comp. Gen. 64 (1973)(refusini tu ronsi de r
coo t rd c tor's es t 1ua te in I i ght of es t i ma te rce i ved from a y).

269. Ira Gelber Food Services, Inc., Y' Co:iw. Ger. ,9

270. Algernon Blair, Inc., Comp. Gen. Dec. 11-182626, 75-1
( Prr 16 (1975).

271. Universal Contracting and Brick Pointing Co., Comp.
Len. Lec. B-188394, 77-1 CPU " 347 (1977).

272. Algernon Blair, Inc., Coiiip. Gen. Dec. u-182626, 75-1
26 (1975).

273. Inscom Electronics Corp., 53 Comp. Gen. 569 (1974).

274. Vanb3r, Comp. Gen. Dec. B-184800, 75-2 CiPJ ' 385

9 21 5. S _ee e. ., Inscom Electronics Corp., 53 Comp. Gen.
" ', ( 9 7 ) f i d n g a e n m n t a t e i g e c i f i c a t i o n s t o h a v e a

!",turial impact on quality based on contractinj officer's report
t K charqe was significant).

?7 ,. Compare 52 Comp. Gen. 544 (1973) with Inscom Electron-
5 Colp. Gen. 569 (1974).

277. '.ee text accompanyinJ notes 17-Hi (Chapter ,hree),

272. 41 Comp. Gen. 550 (1962); Shippers Packaging and
'on'ainer Corp., Comp. Gen. Dec. B-184488, 75-2 CPD '. 241 (1975);
Titn Mountain States Construction Corp., Comp. Gen. Dec.
5-183680, 75-1 CPD 4'  393 (1975); Imperial Fashions, Inc., Comp.
Cer. Dec. B-182730, 75-1 CPD '! 45 (1975).
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279. Titan Mountain States Construction Corp., Comp. Gen.
Dec. B-1-3680, 75-1 CPD 393 (1975).

230. 41 Comp. Ger. 550 (1962).

281. Imperial Fashions, Inc., Comp. Gen. Dec. B-182730,
75-1 CPD ' 45 (1975).

2C2. Spartan Oil Co., Inc., Comp. Gen Dec. B-185182, 76-1
CP) ' 91 (1976).

283. Titan Mountain States Constructiun Corp., Comp. Gen.
[ec. B-133680, 75-1 CPD 41 393 (1975).

284 ,E._. , Porter Contracting Co., 55 Comp. Gun. 615
(1576)(Davis-Bacon wage rate determination); Columbus Services
International, Comp. Gen. Dec. B-191070, 78-2 CPD 41 338 (1978)
(Service Contract Act wage deter-mirition); Rothwell Bros. Inc.,
Comp. Gen. Dec. B-190311,77-2 CPD 316 (1977)(Davis-Bacon
%,age determination).

2,5. Comp. Gen. [Jec. b-177747, April II, 1973, Unpub.

2 ,6. iAqua-Tril Corp., Comp. Gen. Dec. b-191643, 78--' CPU
' Il (19/3).

2 87. 50 Comp. Gen. iI (1970).

28'. Aqua-Trol Corp., Comp. Gen. Dec. B-191648, 78-2 CPO
1 197"indicating that amendment adding economic adjustment

clause may hdve had an impact upon price but even if that impact
was :'inimal the amendment was material because it changed the
le a;il relationship of the parties). Kuckenberg-Arenz, Comp. Gen.
Dec. B-184169, 75-2 CPD "1 67 (1975)(finding that modification
of wage rate determination had an effect on price while at the
same time indicating that even if that impact was minimal the
amendment wnuld still be considered material).

289. Kuckenberg-Arcnz, Comp. Gen. Dec. B-184169, 75-2 CPD
67 (1975).

290. Cibro Petroleum, Comp. Gen. Dec. 3-189330, B-189619,
77-2 CPD " 221 (1977).

291. See text accomipanying notes 70-73 (Chapter Two),
S U p r .i

292. Inscom Electronics Corp., 53 Comp. Gen. 569 (1974);
Imperial Fashions, Inc. , Comp. Gen. Dec. B-182252, 75-I CPD
45 (1975).



293. E. ., 51 Comp. Gen. 370 (1971)(price certification);
',I Comp. Gen. 329 (1971)(affirmative action certification); 50
Comp. Gen. 844 (1971)(affirmative iction certification); Depart-
ment of the Interior - request for advance dc(i'ion, CofnjF. Gen.
Dec. B-193109, 78-2 CPD " 432 ( 971) (affirmnative action certifi-
cation).

294. E.g., Standard orir 33 ( ) ) i,v itdlion, Offer and
Awar t d , 4 1 C .F.R. SUb t it . A , c h. I , )t . 1-16,901-33 (1978).

295. Id. Thi ; toril, is uti I i !.f - i  Gov ivir,,ent agencies
for s:Jpply and service contracts. P. P. rh it er, overnment

L iitra t ;!iddin 69 (19/6).

?96. Bryan L. an F .B. Stand!-y, LCwyp. en. Dec. B-186573,
7 6-? C L-, 6 0 ( 197 6)

29/. 50 Comp. Gen. 697 (1971) P uy American" certification);
Lomp. Gen. Dec. B-165186, November 7, 1968, Unpub. (Independent
Price Determination and "Buy American" certifications).

21)". Tennessee Valley Service, Inc., Comp. Gen. Dec.
P-186380, 76-1 CPD ' 410 (1976)(Contingent Fee and Small Busi-
ness certifications); Comp. Gen. Dec. B-165186, November 7, 1968,
Unpub. ('ontingent Fee and Small Business certifications).

299. Coaml). Gen. Dec. B-165186, November 7, 1968, Unpub.
(Equal Opportunity certification).

300. Bryan L. and F.B. Standley, Comp. Gen. Dec. B-186573,
76-2 CPD ' 60 p. 4 (1976).

301. E.g., 51 Comp. Gen. 370 (1971); Ed-Mor Electric Co.,
I11., Comp. Gen. Dec. 8-18734813, 76-2 CPD -; 431 (1976); Wilpar
unstruction Co., Comp. Gen. Dec. B-1,4582, 76-1 CPD ' 56
19/6); Burnham Construction Co., Comp. Gen. Dec. B-183361,

75-1 CPD '. 348 (1975); Comp. Gen. Dec. B-174932, March 3, 1972,
n p u b.

302. Executive Order 11,246. 3 C.F.R. 339 (1965) prohibits
covered federal contractors and subcontractors from discrimin-
ating against any employee or applicant for employment based on
race, color, religion, sex or nationil origin. In addition,
contractors and subcontractors are required to take affirmative
action in employment of minorities. The Secretary of Labor has
been given government-wide authority to adopt rules, regulations
and orders deemed essential to achipve the purposes of the
order. Id. at :'. 201.

303. Effective May 8, 1978 the procedure requiring inde-
pendent contracto, certification of goals for minority manpower



utilization was discontinued. 43 Fed. Reg. 18,672 (1978).
Under current regulations the goals are automatically inserted
in invitations without any action on the part of bidder's re-
(Iuired. 41 C.F.R. 60-4 (1978).

304. See R. Nash & J. Cibinic, -up-ra note 1 (Introduc--tion) at 550.

305. E.g., Rossetti Contracting Co., Inc. v. Brennan, 502
F.2d 1039 (7th Cir. 1975); Northeast Construction Co. v. Pomney,
485 F.2d 752 (D.C. Cir. 1973); Otis Elevator Co. v. Washington
Metropolitan Area Iransit Authority, 432 F. Supp. 1089 (D. D.C.
1976); Bartley, Inc., 53 Cemp. Geri 451 (1974); 51 Comp. Gen.
329 (1971); 50 Comp. Gen. 844 (1971).

306. The Department of Labor established several methods
to insure coimpliance with affirmative action. The major metro-
politan areas, including Washington D.C., were covered by im-
posed plans. See 14 Fed. Reg. 14,888 (1978).

307. 50 Comp. Gen. 844 (1971).

308. See Northeist Construction Co. v. Romney, 485 F.2d
15?, 755 (D.C. Cir. 1973).

309. Id.

310. Id. at 757 (emphasis supplied).

311. It vas argued by the bidder that the procurenent reg-
ulation specifically provided that the failure to furnish informa-
tion concerning the number of a bidder's employees was a minorf informality. FPR 1-2.405(b).

312. Northeast Construction Co. v. Romney, 435 F.2d 752,
759 (D.C. Cir. 1973).

313. Id. at 760.

314. E._., Bartley, Inc., 53 Comp. Gen. 451 (1974); 51
Comp. Gen. 379 (1971); Armor Elevator Co., Inc., Comp. Gen. Dec.
-]Q0572, 78-1 CPD ,7 ?50 (197P).

315. 10 Coop. Gen. 160 (1920).

310. 3' Comp . Gen. 300 (1958); 37 Comp. Geri. 27 (1957)
(dicta); 3 (omp. Gen. 415 (1956)(dicta).

317. 37 Comp. Gen. 27 (1957)(dicta).
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318. 46 Comp. Gen. I (19b6)(bid indicating that there
would be full compliance with specifications); 41 Comp. Gen.
192 (1961)(bid included statement that the final result of
performance would be a facility fully complying with require-
ments); 40 Comp. Gen. 132 (1960)(indicating that product offered
would meet requirements); 36 Comp. Gen. 416 (1956)(stating that
discrepancy would be resolved in favor of the specifications in
the invitation).

319. 36 Comp. Gen. 416 (1956).

320. . . 50 Comp. Gen. 193 (1970)(proinise to conform);
45 Comp. Gen.-312 (1965)(statinq that offered product would
tully meet specifications); Cummins-Waqner Co., Inc., Comp. Gen.
Dec. B-I 8486, 77-1 CPD 4 462 (1977)(transmittal letter stating
that equipment was offered "in compliance with the specifica-
tion"); Ocean Applied Research Corp., Comp. Gen. Dec. B-186476,
76-2 CPD '1 393 (1976)(statemnent that product met all salient
characteristics); Big Joe Manufacturing Co., Comp. Gen. Dec.
B-182063, 74-2 CPD ' 263 (1974)(statement that bidder was quoting
in full compliance with specifications).

321. Ocean Applied Research Corp., C Gp. Gen. Dec.

5-186476, 76-2 CPD ' 393 (1976).

322. 50 Comp. Gon. 193 (1970).

323. Ocean Applied Research Corp., Comp. Gen, Dec.g 1-186476, 76-2 CPD " 393 (1976).

324. Id.

325. 42 Comp. Gen. 96 (1962).

326. Searle CT Systems, Comp. Gen. Dec. B-191307, 78-1
Cil) 433 (1978); Spectrolab, Inc., Comp. Gen. Dec. B-189947,
77-2 CPD - 438 (1977).

327. 42 Comp. Gen. 96 (1962).

328. Id.

329. Searle CT Systems, Comp. Gen. Dec. B-191307, 78-1
CPD 433 p. 3 (1978).

330. [., , 42 Comp. Gen. 96 (1962); 40 Comp. Gen. 432
(1961)(typewr-tten exceptions found to take precedence over
standard form language); Searle CT Systems, Comp. Gen. Dec.
B-191307, 78-1 CPD 433 (1978)(statement that bid was compliant

I



to specifications inadequate to cure deviation,.,); SpecLrolab,
Inc., Comp. Gen. Dec. B-1,9947, 77-?; CPD 432 (1977)(staterent
that offer was "in strict and full (.ompliance with all require-
ments of the Invitation for Bids" inadequate to cure deviations);
T&R Excavators, Comp. Gen. Dec. B-182261, /4-2 CPD 322 (1974)
(statement that bidder proposes to do all work in accordance with
invitation inadequate to cure deviation).

331. Comp. Gen. Dec. b-179024, October 30, 1973, Unpub.
The bid's offer to comply appeared as follows:

The attached quotation describes in detail the sub-
ject machine, however, if any discrepancies appear
between our quotation and your specification, the
latter will prevail.

This Inuage is noticeably similar to the language utilized in
earlier decisions in which it was indicated that an offer to com-
ply was adequate to cure a material deviation. See 38 Comp. Gen.
300 (1,53); 37 Comp. Gen. 27 (1957).

3.,2.  Searle (T Systems, Comp. Gen. Dec. ,-191307, 78-1
ICP 433 (1978).

I
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CONCLUSION

An overall view of the various tests utilized in each of

the selected areas reveals a generdl consistency *in the approach

followed by the Comptroller General in measuring the materiality

of deviations from requirements listed in invitations. When a

deviation has arisen from a failure to conform to a requirement

deemed to be essential to the Government it has been considered

material. In such a case, unless it has been felt that upon

acceptance the bidder would be obligated to conform to the re-

quirement in spite of the deviation, the bid has been found non-

responsive. On the other hand, where the requirement has been

nonessential, bids have been acceptable as lcnj as it appeared

that there would be no actual prejudice. Consequently, where it

has appearetd that the bidder could nei ther obtain a competitive

advantage over other actual bidders as a result of the deviation

nor be placed in a position from which he could control his

eligibility after bid opening, the Comptroller has found the

deviation immaterial.

Aside from the foregoing general observations, several

aspects of the omptroller's apprn3c: ) the issue of bid

responsiveness warrant comment. t is oy now apparent that the

Comptroller has placed extensive reliance in the principle of

obligation. In every major area of bid responsiveness this

principle has provided the foundation upon which have been

erected various tests which, if met , will result in bid accepta-

bility in spite of what would otherwise be considered a material

I
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deviation. However, as pointed out by the decision in Northeast

Construction Co. v. Romney, there is one basic difficulty that

arises from applying the principle of obligation. Regardless of

whether it appears that a bidder would be "obligated" under the

tests devised by the Comptroller, the ultifldte decision would

have to be resolved in a Federal court should any bidder contest

the presence of such an "obligation". Whether in all cases such

a resolution would be consistent with the Comptroller's view is

subject tc. question. This would seem particularly true in some

of thc areas in which the Comptroller has cr(,ated tests based on

the principle of obligation. For example, whether a Federal court

would concur in the Comptroller's view thal a bidder is required

to furnish an iteiim he did not bid upon -it. the . ;.i,. price as that

which he bid on simili.ir items in his bid is debatable. Similarly,

wh,-,ther a court would agree that a bidder is obligated to comply

with all material changes in an amendment simply because he sub-

mittel a bid reflecting some of the changes caused by the dmend-

ment is uncertain. It appears that in many of the situations

dis(issed in this paper the Comptroller has been more concerned

with whether there was evidence of an intent to conform on the

part of the bidder rather than with whether there was an existing

obligation to conform.

Also apparent has been the constant fluctuation and uneven

aoplication by the Co-,iptroller of the rules of bid responsiveness.

This fluctuation has resulLed both from pressure from agencies,

such as has occurred in the area of subcontractor listing require-



ments, and from the Comptroller's own changing views. In large

measure this willingness to alter the rules of bid responsive-

ness would seem attributable to the fact that the Comptroller

General has never uniformly addressed the subject of bid respon-

siveness. Rather, as illustrated throughout this paper, the cur-

rent position has developed separately within each area of bid

responsi veness.

Finally, it is obvious that there hao, been little concern

for the principle of potential prejudic, in the decisions of the

Comptroller. As a result, it is possible that an award could be

made that so deviated from the advertised requirements that there

would in turn be a failure to realize advertised procurement's

stated goal of providing all who might desire to compete an oppor-

*unity to compete. More sinnificantly, as this paper has illus-

trated, under the Comptroller's syste of bid responsiveness it

is possible to make an award to an ackiiowledged nonresponsive

bid as long as there is no actuil prejudice and the Government's

essential requirements are Piet. It is difficult to establish why

the Comptroller has failed to observe the principle of potential

prejudice. An answer may lie in the fact that the Comptroller's

nitial decisions involving the review of awards under adver-

tised procurement addressed, not the issue of bid responsiveness,

but whether there existed justification for an agency to reject

the lowest priced bid. This underlying concern with obtaining

the most favorably priced bid remains apparent in many of the

I
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Comptroller's decisions. By following the principle, of actual

prejudice and obligation it is possible to avoid rejecting many

more of these favorably priced bids than would be possible by

strict application of the principle of potential prejudice. Re-

cent trends clearly indicate that in the future the Comptroller

will continue to decide questions of materiality without regard

i to potential prejudice.

I
I

I
I
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